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PREFACE  
 

BACKGROUND 
 

For years now, Law Students for Reproductive Justice (LSRJ) members have reported 
inadequate coverage of reproductive rights in their International Law and Human Rights 
courses.  Many international law classes fail to cover human rights issues, while human rights 
courses often ignore reproductive rights.  Nuances of how the major recognized human rights 
interact with issues surrounding reproductive rights and health  are ignored, not to mention 
related issues such as female genital cutting and sexual violence.  As more and more public 
interest organizations turn to international law and human rights principles to make arguments 
about governmentôs responsibilities to protect its citizens, lawyers who can articulate well-
reasoned, passionate defenses of access to a full range of reproductive health services and 
induce government action to effectuate those rights are in demand.  Accordingly, exposure 
during law school to these concepts, treaties, and cases is crucial.  
 

PURPOSE 
 
The Human Rights Law Primer was created to fill in the gaps that might be left by your 
International  Law or Human Rights coursework and give you a solid foundation from which to 
continue exploring these topics throughout your school days and beyond.   
 
The second purpose of the Primer is to help you stimulate rich classroom discussions.  By asking 
questions based on what you read here, you can engage your professor and classmates in 
meaningful academic discourse that reaches beyond the bumper stickers and sound bites to 
legal theory and jurisprudence.  As an advocate inside the classroom, you may reach even more 
people than you do with your on-campus activism.  You may wish to meet with your professor 
during office hours, share a copy of the Human Rights Law Primer , and respectfully request 
that s/he devote more time in the syllabus to the issues contained herein. 
 

USES 
 
The Primer can be used in many ways.  Be creative!  At a minimum, LSRJ Student Coordinators 
should notify other members about the new tool and how they can access it.  One suggestion is 
to distribute copies of the Primer to your members to read.  Then, meet over lunch or coffee a 
few times to discuss the concepts ñbook club style.ò   It may be a great opportunity for 1L 
members to bond or for more knowledgeable members to mentor those who are newer to the 
field.   Another idea is to share the Primer with an professor who is open to your issues and invite 
him/her to talk with your chapter about it over lunch.  No matter how you implement it, af ter 
reading and discussing the Primer, members of your chapter will enter the classroom equipped 
to challenge false notions and foster meaningful discussions about reproductive rights.    
 

STRUCTURE 
 
The Primer features a basic overview of international law and human rights law, focusing on the 
core human rights treaties and the treaty monitoring system.  The Primerôs focus is on U.N. 
systems; thus, it does not discuss regional systems.  The Primer then discusses ten major human 
rights and how they apply to various aspects of reproductive rights.  It draws upon treaties, 
comments from treaty monitoring bodies, international case law, and scholarly commentary in 
order to shape the conversation about what a particular right encompasses.  The Primer then 
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concludes with an overview of the domestic application of human rights principles in the United 
States. 
 
The Human Rights Primer explores topics intersectionally to the extent it  is helpful, given the 
purpose of this tool, and to the extent it is  possible, given the restrictions on its length.   In 
particular, the author highlights  the unique experiences of adolescents, Women of Color, 
migrant women, and incarcerated women when relevant.  Topics related to sexual and 
gender orientation,  while exceedingly important,  fall  outside of the scope of this Primer.  Please 
follow prompts to  suggested supplemental reading materials to gain a deeper understanding 
of human rights protections and violations related to the sexual and reproductive rights of 
people who identify as lesbian, gay, bisexual, transgender, and queer.  In addition, we have 
created an Appendix of Contemporary Issues for your consideration that lists some of the 
subjects that this Primer did not cover in depth.  This Appendix is meant to pique your curiosity 
about some of these issues, buttress classroom discussions, and raise awareness about the 
breadth of the issues implicated by a reproductive rights analysis.   
 

OTHER RESOURCES 
 

Also check out LSRJôs Constitutional Law Primer  and online Resource Guide at www.LSRJ.org.  
You can also join your LSRJ peers who are campaigning throughout the country for new courses 
and better coverage of reproductive rights law & justice.  The LSRJ National Office can connect 
you to them and give you assistance throughout the process.     
 
Best of luck in your endeavors to learn about the law and use it to promote reproductive justice! 
 
In solidarity,  
 
Law Students for Reproductive Justice 
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I.  Introduction  to International and Human Rights Law  

Before discussing human rights law as it applies specifically to reproductive rights  issues, it is 
necessary to first provide a basic overview of international  law.  This section aims to provide a 
very basic introduction  to international legal systems and offer some fundamental  background 
information on treaties and treaty monitoring bodies , as well as an introduction to human rights 
law.1 

A.   International L aw  

International law consists of the rules, principles, and norms that govern nationsô relations with 
one another.  International law derives its authority from a variety of sources, including treaties, 
custom, jus cogens norms, and decisions of internationa l courts and other tribunals .   

1. Treaties 

 
A treaty2 is a legally binding agreement between two or more nation -states governed by 
international law. 3  According to the Vienna Convention on the Law of Treaties, a treaty is ñan 
international agreement concluded between States in written form and governed by 
international law.ò4  Treaties provide the basis for the enforceability of many human rights upon 
which the exercise of reproductive rights depends.   

2.   Custom 

 
Typically referred to as ñcustomary international law,ò this source of international legal 
principles holds that when  certain patterns of conduct are carried on by nations under the 
assumption that they are required  to do so, that conduct becomes the standard of expected 
activity.  Because states are acting out of a sense of legal obligation, the conduct becomes 
entrenched as binding in international law, even though no explicit agreement exists. 5  Factors 
to consider in evaluating the existence of a customary international legal norm include th e 
nature, extent, and significance of state practice; duration  of the practice; uniformity and 
consistency of the practice; and how widespread the practice is.6 Customary international law, 
thus, is best understood as having a ñsoft, indeterminate characterò7 because it is shaped by the 
conglomeration of decisions, norms, and conduct, rather than from  a single, identifiable  source.8  
In addition to filling in the gaps left open by formal treaty law, customary international law also 

                                                
1 For a comprehensive discussion of international law, see generally BARRY E. CARTER, INTERNATIONAL LAW (5th ed. 
2007).  For a comprehensive discussion of human rights law, see generally M ICHAEL HAAS, INTERNATIONAL HUMAN 

RIGHTS: A COMPREHENSIVE INTRODUCTION  (2008).  
2 Treaties go by several names, most commonly international agreement, covenant, and convention.  These terms are 
generally used interchangeably to refer to a binding agreement between two or more nation-states.  
3 RESTATEMENT (THIRD ) OF FOREIGN RELATIONS § 301 (1987). 
4 Vienna Convention on the Law of Treaties art. 2.1(a), May 23, 1969, 1155 U.N.T.S. 331, available at  
http://untreaty.un.org/ilc/texts/instruments/english/conventions/ 1_1_1969.pdf. 
5 See, e.g., AM. JUR. 2D Intôl Law § 3 (2008).  This subjective belief that a state is acting out of legal obligation, 
sometimes called opinio juris , is a strict requirement for a state practice to rise to the level of customary international  
law.  If a state has no such belief, but is merely acting out of ñinternational friendliness,ò also known as comity, the 
practice cannot be considered customary international law.  ABRAM CHAYES, THOMAS EHRLICH  & ANDREAS F. 
LOWENFELD, THE INTERNATIONAL LEGAL PROCESS: MATERIALS FOR AN INTRODUCTORY COURSE 109-10 (Little Brown 1968).  
6 AM. JUR. 2D Intôl Law, supra  note 5, § 3. 
7 Id .   
8 Id .   
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ñpaves the way for codification of doctrines, principles, and rules through treaties, domestic 
legislation, and other means of standard-setting.ò9 

3.   Jus Cogens (or peremptory) Norms 

 
Unlike customary international law, a jus cogens10 norm derives its authority not f rom the 
consent of nations but from the objectively fundamental nature of a particular legal principle.  
Once a jus cogens norm is identified, no derogation is ever permitted.11  Thus, a jus cogens norm 
is binding on all nations and, as such, ñenjoy[s]  the highest statusò12 within international legal 
norms.  Treaties which conflict with jus cogens norms, then, are invalid, as no exceptions to a 
jus cogens norm are permitted whatsoever.13  Examples of jus cogens norms include 
prohibitions on torture, slavery, and genocide. 14   

4. Judicial Decisions 

 
The question of how much weight to assign decisions issued by international tribunals is a 
difficult one.  The International Court of Justice (ICJ) itself is not bound to its own decisions; 15 
thus, the doctrine of stare decisis does not apply to courts in the international setting.  In deed, 
pursuant to the ICJ statute itself, judicial decisions have no more than ñsubsidiaryò value.16   
Such a qualification suggests ñthe reluctance of states . . . to give to courts and other third-party 
decision-makers too much of a role in law-making.ò17  Still, decisions issued by international 
tribunals are frequently cited as persuasive authorities for the legal standards governing 
particular disputes.  

  5. Gender Analysis 

 
Importantly, there is sig nificant scholarly discourse on the gendered nature of treaties, the 
treaty-making process, and jus cogens norms.  For example, international law scholars have 
pointed out that treaties are neither gender -neutral nor are they achieved through a gender-
balanced process.18  According to some scholars, women are both procedurally19 and 
substantively20 excluded from treaty law.  Thus, analyzing treaties (and the processes by which 
they are created) through a gendered lens is essential as we begin to discuss the relationships 
between international law and reproductive rights.  Similarly,  feminist scholars have critiqued 
the recognition of jus cogens norms, in that the very body of standards from which jus cogens 

                                                
9 CHAYES, EHRLICH , & LOWENFELD, supra  note 5, at 106. 
10 Jus cogens is Latin for ñcompelling law.ò 
11 Vienna Convention on the Law of Treaties, supra  note 4, art. 53 (ñ[A] peremptory norm of general international law 
is a norm accepted and recognized by the international community of States as a whole as a norm from which no 
derogation is permitted and which can be modified only by a subsequent norm of general international law having the 
same character.ò). 
12 See AM JUR. 2D Intôl Law, supra  note 5, § 7. 
13 Vienna Convention on the Law of Treaties, supra  note 4, art. 53 (ñA treaty is void if . . . it conflicts with a 
peremptory  norm of general international law.ò).  
14 RESTATEMENT (THIRD ) OF FOREIGN RELATIONS LAW, supra  note 3, § 702, cmt. n. 
15 Statute of the International Court of Justice art. 59, June 26, 1945, 59 Stat. 1031, 33 U.N.T.S. 993 (ñThe decision of 
the Court has no binding force except between the parties and in respect of that particular case.ò). 
16 Id. art. 38(1)(d) (judicial decisions to be considered ñas subsidiary means for the determination of rules of law.ò). 
17 CHAYES, EHRLICH  & LOWENFELD, supra  note 5, at 148. 
18 Charlotte Ku, Remarks at the Panel on Sources of International Law: Entrenching the Gender Bias, July 22, 1994, in  
CHAYES, EHRLICH  & LOWENFELD, supra  note 5, at 85 
19 Id. (ñThe vast majority of treaties were negotiated by men; decisions about signing those instruments were made by 
men; and domestic constitutional processes for ratification or accession usually excluded women, de facto if not de 
jure.ò). 
20 Id. (ñTreaties are not gender neutralò because ñthe concept of voluntary obligation promotes a structural gender 
biasò by ignoring womenôs experiences). 
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derives its authority is an inherently male -dominated perspective.21  As Hillary Charlesworth 
argues, 

The subordination of women to men through both the structure and substance of law is 
one truly universal feature of national legal systems; implicitly, and sometimes explicitly, 
a core legal concept. . . . A real danger of bringing general principles of domestic law into 
the international law system is that they will simply transpose the gender bias of national 
legal systems to the international plane. . . . [J]us cogens norms] reflect a male 
perspective of what is fundamental to international society that may not be shared by 
women or backed up by womenôs experiences of life.22 

Charlesworth suggests that a feminist critique of jus cogens norms has the potential to 
incorporate issues such as violence against women, access to food, reproductive rights, and 
sexual equality into the dialogue about international human rights. 23  As you read on, consider 
whether the power harnessed by the jus cogens framework is ultimately a positive agent of 
achieving human (and reproductive) rights, or whether its reliance on potentially discriminatory 
norms, values, and systems renders it, on balance, problematic for the satisfaction of rights . 

B.  Human Rights Law  

 

1. Generally 

 
Human rights are ñthe freedoms, immunities, and benefits that, according to modern values . . . 
all human beings should be able to claim as a matter of right in the society in which they live.ò24  
Human rights law , then, refers to the system(s) of laws designed to protect these basic human 
rights.   Human rights ñare expressed in national constitutions and laws and in regional and 
international conventions.ò25 

2. The Nature of State Obligations  

 
As a general matter, only states are subject to human rights law; private actors are not 
chargeable for human rights violat ions.26  However, states that consistently fail to take measures 
to prevent and punish human rights abuses by private actors can be held accountable for those 
abuses.  This reflects the triple  obligation born  by states to respect, protect, and fulfill right s.27  
The obligation to respect rights means that neither a stateôs ñstructuresðincluding its lawsðnor 
its agents violate rights.ò28  In order to realize its obligation to protect  rights, ñthe state must 
organize all aspects of its apparatus to prevent non-state entities (not only individuals but 
corporate entities) from abridging the rights of others.ò29  Finally, fulfilling  rights requires that a 

                                                
21 See, e.g., Hillary Charlesworth, Remarks at the Panel on Sources of International Law: Entrenching the Gender 
Bias, in  CHAYES, EHRLIC H & LOWENFELD, supra  note 5, at 143-45. 
22 Id . at 144. 
23 Id . at 145. 
24 BLACKôS LAW DICTIONARY (8TH ED. 2004).  
25 REBECCA COOK ET AL., REPRODUCTIVE HEALTH AND HUMAN RIGHTS: INTEGRATING MEDICINE , ETHICS AND LAW 148 

(2003).  
26 It should be noted that individuals may be held liable for violations of international law including pira cy, war 
crimes, and genocide.  RESTATEMENT (THIRD ) OF FOREIGN RELATIONS LAW, Introductory Note to Part II, supra  note 3.  
See also Kadic v. Karadzic, 70  F.3d 232, 239 (2d Cir. 1995) (ñcertain forms of conduct violate the law of nations 
whether undertaken by those acting under the auspices of a state or only as private individuals.ò). 
27 See, e.g., Alice M. Miller, Human Rights and Sexuality: The First Steps Toward Articulating a Rights Framework 
for Claims to Sexual Rights and Freedoms, 93 AMER. SOCôY INTôL L. PROCEEDINGS 288, 294 (1999) (ñThe use of this 
triad of state responsibilities is a key aspect of reaching the full promise of human rights.ò). 
28 Id .  
29 Id . 
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state ñtake steps to ensure that all persons have the means and conditions necessary to enjoy 
their rights.ò30 

Enforcement of human right s norms is largely dependent on a stateôs willingness to engage in 
corrective and self-implementation  strategies in order  to put its practices in compliance with 
human rights demands.31  That is, human rights treaties  impose no sanctions on offending 
nations.  Treaty monitoring bodies, discussed infra  section I.B.5, provide evaluation and 
guidance to state parties of individual treaties, but do not impose sanctions for non-compliance.  
Thus, it is ultimately up to individual states to fulfill their twin duties to protect and fulfill the 
human rights of their constituents.  

3. The Universal Declaration of Human Rights 

 
The Universal Declaration of Hum an Rights (UDHR) ,32 established in 1948, was created to 
address the international communi tyôs role in protecting human rights in the  post-World War II 
era.  The UDHR ñfor the first time in human history spell[ed] out basic civil, political, economic, 
social and cultural rights that all human beings should enjoy.ò33   The enumerated rights inclu de 
the following:  equality before the law and equal protection under it; 34 the right to life, liberty 
and personal security;35 freedom of movement and residence;36 freedom from torture and cruel 
or degrading punishment; 37 the right to seek asylum from persecution; 38 the right to marry 39; 
the right to a nationality; 40 freedom of thought, conscience and religion;41 the right to vote and 
participate in government; 42 the right  to an education,43 to work and join trade unions, 44 and to 
a standard of living adequate for oneôs health and well-being.45 

 

 

 

 

4. The Core Human Rights Treaties 

 
The core human rights treaties were ñdesigned to give legal force to the Universal Declaration of 
Human Rights.ò46  There are six treaties that will be discussed regularly throughout this 

                                                
30 Id . 
31 See, e.g., Elizabeth Evatt, Finding a Voice for Womenôs Rights: The Early Days of CEDAW, 34 GEO WASH. INTôL L. 
REV. 515, 519 (2002) (arguing that the most important factor in determining the impact of human rights treaties ñis 
the commitment by State parties to give effect to the obligations they have undertaken in their domestic laws and 
policies.ò). 
32 G.A. Res. 217A (III), at 71, U.N. Doc. A/810 (Dec. 12, 1948) [hereinafter UDHR]. 
33 International Human Rights Law , OFFICE OF THE H IGH COMMISSIONER FOR HUMAN RIGHTS, 
http://www.ohchr.org/EN/ProfessionalInterest/Pages/InternationalLaw.aspx (last visited Oct. 31, 2011). 
34 UDHR, supra  note 32, arts. 6 & 7. 
35 Id . art. 3. 
36 Id . art. 13. 
37 Id . art. 5. 
38 Id . art. 14. 
39 Id . art. 16. 
40 Id . art. 15. 
41 Id . art. 18. 
42 Id . art. 21. 
43 Id . art. 26. 
44 Id . art. 23. 
45 Id . art. 25. 
46 COOK, supra  note 25, at 153. 

Which of the rights enumerated by the Universal Declaration of Human Rights seems to 
provide a basis for a human right to reproductive freedom? To safe and legal abortion? To 
contraception? To sexual freedom? 
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Primer :47 the International Covenant on Civil and Political Rights (ICCPR); 48 the International 
Covenant on Economic, Social and Cultural Rights (ICESCR);49 the International Convention on 
the Elimination of All Forms of Racial Discrimination (CERD); 50 the Convention on the 
Elimination of All Forms of Discrimination Against Women (CEDAW); 51 the Convention Against 
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT); 52 and the 
Convention on the Rights of the Child (CRC).53  These treaties will be discussed in depth  as we 
explore the various human rights that are applicable to reproductive rights .54 

5. Treaty Monitoring Bodies 

 
Treaty monitoring bodies (TMBs) are the committees that oversee state partiesô compliance with 
and implementation of hum an rights instruments.  Each committee consists of a set of experts 
in the field relevant to the particular treaty.  Treaty monitoring bodies assist state parties in 
meeting their obligation to protect  the human rights which they have agreed to protect by 
becoming a party to the treaty; they do so by monitoring implementation and recommending 
further action. 55  There is a treaty monitoring body to examine the impl ementation of each of the 
human rights treaties.  For example, the Committee on the Elimination of Racial Discrimination 
monitors state partiesô compliance with CERD, while the Human Rights Committee monitors 
state partiesô compliance with the ICCPR.   

Each treaty monitoring body is required to review reports submitted by state parties detailing 
their compliance with and implementation of the applicable treaty. 56  As part of the review 
process, treaty monitoring bodies also consider reports and statements from non-governmental 
organizations (NGOs).  These reports and statements can help to influence the issues the 
monitoring body focuses on as well as the concluding recommendations and observations it 
makes at the conclusion of its review.  Treaty monitoring bodies also issue General Comments,57 
which interpret the treaties themselves and provide additio nal guidance to state parties as to 
what compliance entails.  The activities of treaty monitoring bodies vary, but can include: 
considering the reports submitted by state parties regarding their compliance with the 
applicable treaty;58 considering complaint s by individuals claiming their rights under a 
particular treaty hav e been violated;59 and initiating  inquiries with regard to a state partyôs 

                                                
47 The Convention on the Protection of Migrant Workers and Members of Their Families (CMW) and the Convention 
on the Rights of Persons with Disabilities (CRPD) are also important human rights instruments  but are not discussed 
at length in this Primer..   
48 In ternational Covenant on Civil and Political Rights, Dec. 16, 1966, 999 U.N.T.S. 171 [hereinafter ICCPR]. 
49 International Covenant on Economic, Social and Cultural Rights, Dec. 16, 1966, 993 U.N.T.S. 3 [hereinafter 
ICESCR]. 
50 International Convention on the  Elimination of All Forms of Racial Discrimination, Dec. 21, 1965, 660 U.N.T.S. 195 
[hereinafter CERD].  
51 Convention on the Elimination of All Forms of Discrimination Against Women, Dec. 18, 1979, 1249 U.N.T.S. 13 
[hereinafter CEDAW].  
52 Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Dec. 10, 1984, 
1465 U.N.T.S. 85 [hereinafter CAT]. 
53 Convention on the Rights of the Child, Nov. 20, 1989, 1577 U.N.T.S. 3 [hereinafter CRC]. 
54 Note that the United States has not ratif ied CEDAW, the ICESCR, or the CRC. 
55 OFFICE OF THE UNITED NATIONS H IGH COMMISSIONER FOR HUMAN RIGHTS, THE UNITED NATIONS HUMAN RIGHTS TREATY 

SYSTEM: AN INTRODUCTION TO THE CORE HUMAN RIGHTS TREATIES AND THE TREATY BODIES, FACT SHEET NO. 30, at 1, 
(2005), available at  http://www.ohchr.org/Documents/Publications/FactSheet30en.pdf [hereinafter UN  FACT 

SHEET] . 
56 Id . at 16. 
57 Some treaty monitoring bodies refer to these reports as ñgeneral recommendations.ò 
58 UN  FACT SHEET, supra  note 55, at 17.  For a detailed description of reporting requirements and the reporting 
process, see id. at 17-24. 
59 Id . at 25.  Only four of the treaty bodies may consider such complaints by citizens, and the state party must have 
signed on to an optional protocol to the treaty in order  to be subject to such a complain mechanism.  Id . 
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violation of a treaty provision. 60  In particular, the treaty monitoring bodiesô duty to furnish 
General Comments which interpret  substantive provisions of the human rights instruments will 
be of special importance to our investigation of the intersection between human  rights and 
reproductive rights .  Significantly, t reaty monitoring bodiesô interpretation of human rights 
instruments have ñplayed a large role in advancing women's reproductive rights.ò61 

Regional treaty bodies also provide important mechanisms for challenging human rights 
violations.  For example, Inter -American Commission on Human Rights has been used as a 
forum to consider the legality of restrictive abortion laws in Latin American countries. 62  
However, the focus of this Primer is on treaty obligations under the United Nations system, 
rather than regional  systems, and their rela tionship to reproductive r ights; this Primer will 
occasionally discuss cases decided by regional tribunals where particularly relevant.  

 

II.  The Role of Dignity in Human Rights  

It has been argued that the post-WWII international community ñwas converging on the 
centrality of human dignity as a fundamental value.ò63  As a result dignity became a fundamental 
core principle informing human rights documents.  Article 1 of the Universal Declaration of 
Human Rights states that ñ[a]ll human beings are born free and equal in dignity and rights.ò64  
Indeed, dignity was ña unifying basic concept that related both to the guarantees of ónegativeô 
civil rights and liberties and ópositiveô concepts of human rights to minimally adequate 
necessities of lifeò in the Universal Declaration of Human Rights. 65   The preambles of the 
ICESCR and the ICCPR both state that human rights ñderive from the inherent dignity of the 
human person.ò66  The preambles of CERD and CEDAW also affirm that ñall human beings are 

                                                
60 Id . at 26.  Only the CAT and CEDAW committees may initiate such inquiries. 
61 Christina Zampas & Jamie M. Gher, Abortion  as a Human Right ðInternational and Regional Standards , 8 HUM . 
RTS. L. REV. 249, 253 (2008).  
62 For example, in 2006, the Inter -American Commission on Human Rights issued a statement declaring that the 
complete abortion ban in Nicaragua violates international law.  Press Release, Center for Reproductive Rights, Inter -
American Commission Issues Landmark Statement Declaring Nicaraguaôs Abortion Ban Jeopardizes Womenôs 
Human Rights (Dec. 1, 2006), available at  http://reproductiverights.org/en/press -room/inter -american-
commission-issues-landmark -statement-declaring-nicaragua%E2%80%99s-abortion -ban-je. 
63 Vicki C. Jackson, Constitutional Dialogue and Human Dignity: States and Transnational Constitutional 
Discourse, 65 MONT. L. REV. 15, 26 (2004). 
64 UDHR,  supra  note 32, art. 1.  See also id. art. 22 and 23(3). 
65 Jackson, supra  note 62, at 27. 
66 ICESCR preamble, supra  note 49; ICCPR preamble, supra  note 48. 

Treaty  Treaty M onitoring Body    Reviews complaints?  
CAT  Committee Against Torture    Yes 
 
CEDAW Committee on the Elimination   Yes 
  of Discrimination Against Women  
 
CERD  Committee on the Elimination of   Yes 
  Racial Discrimination  
  
CRC  Committee on the Rights of the Child  No 
 
ICCPR  Human Rights Committee    Yes 
 
ICESCR Committee on Economic, Social   No 
  and Cultural Rights  
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born free and equal in dignity and rights.ò67  Dignity was the central organizing principle of the 
Vienna World Conference on Human Rights in 1993.68   

Although the concept of dignity is inherently amorphous, it has been defined as follows:  

Dignity is ñthe principle of intrinsic valueò which holds that each life ñhas value as 
potentiality,ò as well as ñthe principle of personal responsibility,ò which holds 
that ñeach person has a special responsibility for realizing the success of his own 
life, a responsibility that includes exercisin g his judgment about what kind of life 
would be successful for him.ò69 

Another common thread in the definition of dignity is the notion of autonomy.  Christopher 
McCrudden explains that ñthe conception of dignity most closely associated with Kant is the idea 
of dignity as autonomy: that is the idea that to treat people with dignity is to treat them as 
autonomous individuals able to choose their destiny.ò70   

According to McCrudden, dignity has three basic elements:  

The first is that every human being possesses an intrinsic worth, merely by being 
human. The second is that this intrinsic worth should be recognized and 
respected by others, and some forms of treatment by others are inconsistent with, 
or required by, respect for this intrinsic worth. . . . [the th ird is] recognizing the 
intrinsic worth of the individual requires that the state should be seen to exist for 
the sake of the individual human being, and not vice versa.71 

Although not treated as a right in and of itself within human rights documents, ñ[i]ncreasingly, 
the role of dignity has expanded beyond the preambles [of] international human rights 
documents and into the texts of their substantive articlesò72 

Reva Siegel defines dignity as ñthe right of individuals to be self-governing and self-defining, 
and their commensurate right not to be treated as mere objects or instruments of anotherôs willò 
and explores dignity as a concept informing three different rights ðdignity as life, dignity as 
liberty, and dignity as equality. 73   

A.  How Dignity Informs Our Un derstanding of Human Rights  

If dignity can be actualized by enforcing a right to be treated as an autonomous individual ñable 
to choose [oneôs own] destiny,ò74 it should form a basis for the protection of the right to safe, 
legal abortion, as well as the right to be free from forced or coercive sterilization.  Safe, legal 
abortion gives women control over what happens to their bodies and their livesðto be ñself-
governing and self-defining.ò75  Coercive contraceptive measures, as discussed infra  section V.B, 
similarly threaten womenôs right to autonomy and dignity.76  In a related vein, if dignity is 
conceptualized as equalityðthe ñrespect individuals are owed as social equalsò77ðit 

                                                
67 CERD preamble, supra  note 50; CEDAW preamble, supra  note 51. 
68 Christopher McCrudden, Human Dignity and Judicial Interpretation of Human Rights , 19 EUR. J. INTôL L. 655, 
670 (2008).  
69 Reva B. Siegel, Dignity and the Politics of Protection: Abortion Restrictions Under Casey/Carhart, 117 YALE L.J. 
1694, 1739 (2008) (quoting RONALD DWORKIN , IS DEMOCRACY POSSIBLE HERE? 9-10 (2006)).  
70 McCrudden, supra  note 68, at 659-60. 
71 Id . at 679. 
72 Id . at 670. 
73 Siegel, supra note 69, at 1738 (citations omitted). 
74 McCrudden, supra note 68, at 660.  
75 Siegel, supra  note 69, at 1738. 
76 See, e.g., THE INTERNATIONAL COMMUNITY OF WOMEN LIVING WITH HIV/AIDS,  THE FORCED AND COERCED 

STERILIZATION OF HIV  POSITIVE WOMEN IN  NAMIBIA  19 (2009). 
77 Siegel, supra  note 69, at 1739 n. 129. 



Human Rights  Law Primer , 2nd Edition  

Copyright ©2011 Law Students for Reproductive Justice. All rights reserved. 13 

demonstrates that women are valued as equals in society and trust women to make decisions 
about what is best for themselves and their families. 

The ICCPR specifically connects the treatment of incarcerated pregnant women with dignity:  

Pregnant women who are deprived of their liberty should receive humane treatment 
and respect for their inherent dignity at all times, and in particular during the birth 
and while caring for their newborn children. 78   

 

 

 

III.  The Right to Life  

The human right to life is expressed in many international instruments.  The Universal 
Declaration of Human Rights states that ñ[e]verybody has the right to life.ò79  The ICCPR affirms 
that ñ[e]very human being has the inherent right to life.ò80  The Human Rights Committee 
asserts that the right to life is a jus cogens norm, stating that ñthe right to life is the supreme 
right from which no derogation is permitted even in time of public emergency which threatens 
the life of the nation.ò81  Recent concluding observations from the Human Rights Committee 
suggest that the Committee is taking a broader view of the ñright to lifeò under the ICCPR than it 
has in the past.82   

While CEDAW does not explicitly confer a right to life, many inferences can be drawn from its 
provisions that support the notion that state parties must respect, protect, and fulfill human 
life .83  The Committee on the Elimination of Discrimination Against Women has noted that high 
maternal mortality rates indicate a state party is not realizing its duty to fulfill rights under the 
convention.84  The Committee has also in its General Observations noted that a state party is not 
in compliance with the treaty because of failure to adequately protect womenôs reproductive 
health and rights.  For example, in its Concluding Comments on a report submitted by Belize , 
the Committee noted that ñthe level of maternal mortality due to clandestine abortions may 
indicate that the Government does not fully implement its obligations to respect the right to life  
of its women citizens.ò85  Similarly, the Committee noted concern about the high number of 
illegal and unsafe abortions and related maternal mortality in its Concluding Comments on 

                                                
78Office of the High Commôr for Human Rights, General Comment no. 28, Æ 15, U.N. Doc. CCPR/C/21/Rev.1/Add.10 
(2000) [hereinafter HRC General Comment no. 28].    
79 UDHR, supra  note 32, art. 3. 
80 ICCPR, supra  note 48, art. 6.1. 
81 U.N. ESCOR Hum. Rts. Comm., 16th Sess., International Human Rights Instruments, P 1, U.N. Doc. 
HRI/GEN/1/Rev. 1 (1994).  
82 The HRC has noted that ñthe expression óinherent right to lifeô cannot be properly understood in a restrictive 
manner, and the protection of this right requires that States adopt positive measures.ò  U.N. Human Rights Comm., 
General Comment no. 6, ¶ 5, U.N. Doc. CCPR/30/04/82 (1982)  [hereinafter HRC General Comment no. 6].  See also 
Dina Bogecho, Putting it to Good Use: The International Covenant on Civil and Political Rights and Womenôs Right 
to Reproductive Health , 13 S. CAL. REV. L & WOMENôS STUD. 229, 244-45 (2004).   
83 See, e.g., Zampas & Gher, supra  note 61, at 256-57 (arguing that, while CEDAW does not explicitly confer a right to 
life, it has ñaddressed how issues concerning abortion impact women's health and life, and, ultimately, women's 
equality.ò). 
84 Comm. on the Elimination of All Forms of Discrimination Against Women, General Recommendation no . 24, ¶ 17, 
20th Sess., U.N. Doc. A/54/38/Rev.1 (1999) [hereinafter CEDAW General Recommendation no. 24].  See also id. at ¶ 
27 (ñMany women are at risk of death or disability from pregnancy-related causes because they lack the funds to 
obtain or access the necessary services, which include ante-natal, maternity and post -natal services.ò). 
85 Comm. on the Elimination of Discrimination Against Women, Concluding Comments of the Committee on the 
Elimination of Discrimination against Women: Belize , ¶ 56, U.N. Doc. A/54/38/Rev.1 (1999) (emphasis added). 

How have U.S. courts tried to read a right to dignity in the Constitu tion in civil liberties 
contexts outside of reproductive rights? Absent a ñright to dignity,ò how may dignity be 
used as a concept to support claims of reproductive rights violations? 
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Colombiaôs report.86  Thus, CEDAW and its interpretive instrumen ts illustrate the ways in which 
rights explicitly enumerated by the Convention are tied to the right to life.   

A.  Maternal Mortality and the Right to Life  

According to the World Health Organization, at least one woman dies from pregnancy or 
childbirth -related complications every minute. 87  More than 70% of these deaths can be 
attributed to five complications: hemorrhage, infection, unsafe ab ortion, eclampsia, and 
obstructed labor.88  Accordingly , the Human Rights Committee has linked the right to life to 
maternal mortality. 89 Indeed, ñ[f]or many expectant mothers around the world . . . the violation 
of the right to life centers entirely around death through pregnancy and childbirth.ò90  Some 
Treaty Monitoring Bodies ( TMBs) have linked maternal mortality to a lack of adequate family 
planning services, which may lead to an elevated rate of unwanted pregnancy and illegal 
abortion. 91 In many places, illegal and unsafe abortion is one of the leading causes of maternal 
mortality, and the TMBs have urged states to take the necessary measures to reduce its 
incidence.92  

1. U.S. Compliance 

 
A 2007 shadow report to the Committee on the Elimination of Racial D iscrimination on the 
U.S.ôs compliance with CERD noted that the U.S. has one of the highest rates of maternal 
mortality among developed nations. 93  In the U.S., maternal mortality disproportionately affects 
communities of color.  In its 2006 shadow report t o the Human Rights Committee, the Center 
for Reproductive Rights noted that African -American women are more than four times more 
likely to die during childbirth than white women. 94 The shadow report also found that Latina 
women experience elevated rates of maternal mortality in the U.S. 95  In its 2010 shadow report 
for the U.S.ôs Universal Periodic Review before the United Nations , the Center for Reproductive 
Rights found that such disparities persisted. African -American women continue to  experience 
dispropor tionately  high rates of maternal mortality .96 The report notes that one important factor 

                                                
86 Comm. on the Elimination of Discrimination Against Women, Concluding Comments of the Committee on the 
Elimination of Discrimination Against Women: Colombia , ¶ 22, U.N. Doc. CEDAW/C/COL/CO/6 (2007) . 
87 Why Do So Many Women Still Die in Pregnancy and Childbirth?,  WORLD HEALTH ORG., 
http://www.who.int/features/qa/12/en/index.html  (last visited Oct. 10, 2011). 
88 Id . 
89 The HRC asked state parties to the ICCPR, in connection with reporting on the right to life, to ñprovide data on 
birth rates and on pregnancy- and childbirth -related deaths of women.ò  HRC General Comment no. 28, supra  note 
78, at ¶ 10.   
90 Bogecho, supra  note 82, at 234. 
91 See, e.g.,  Human Rights Comm., Concluding Observations of the Human Rights Committee: Equatorial Guinea, ¶ 
9, U.N. Doc. CCPR/CO/79/GNQ (2004).  
92 See, e.g., id .; Comm. on the Elimination of Discrimination Against Women, Concluding Observati ons of the 
Committee on the Elimination of Discrimination Against Women: Ecuador , ¶¶ 38-39, U.N. Doc. 
CEDAW/C/ECU/CO/7 (2007).  
93 CENTER FOR REPRODUCTIVE RIGHTS, SUPPLEMENTARY INFORMATION ABOUT THE  UNITED STATES 
SCHEDULED FOR REVIEW DURING THE CERD COMMITTE EôS 72ND SESSION 3 (2007), available at  
http://reproductiverights.org/sites/crr.civicactions.net/files/documents/CERD%20Shadow%20Letter%20Final_07_
08_0.pdf [hereinafter CRR CERD SHADOW REPORT].  
94 CENTER FOR REPRODUCTIVE RIGHTS, WOMENôS REPRODUCTIVE RIGHTS IN THE UNITED STATES: A SHADOW REPORT 

PREPARED FOR THE EIGHTY-SEVENTH SESSION OF THE HUMAN RIGHTS COMMITTEE  20 (2006) [hereinafter CRR HUMAN 

RIGHTS COMMITTEE SHADOW REPORT].  
95 Id .  
96 CENTER FOR REPRODUCTIVE RIGHTS, SUBMISSION TO THE UN  UNIVERSAL PERIODIC REVIEW WORKING GROUP OF THE 

HUMAN RIGHTS COUNCIL , REPORT ON THE UNITED STATESô COMPLIANCE WITH ITS HUMAN RIGHTS OBLIGATIONS IN THE AREA 

OF WOMENôS REPRODUCTIVE AND SEXUAL HEALTH  ¶ 10 (2010), available at 
http://reproductiverights.org/sites/crr.civicactions. net/files/documents/CRR%20UPR%20Report -US-2010.pdf 
[hereinafter CRR UPR REPORT].  

http://www.who.int/features/qa/12/en/index.html
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in lowering maternal mortality is adequate prenatal care. 97 The U.S., however, has failed to 
eliminate discriminatory policies that prevent low -income women, who are frequently women of 
color, from enrolling in Medicaid and thus receiving the requisite prenatal care. 98 For more on 
racial disparities in the provision on health care services and human rights violations in the U.S., 
see infra  section IV .B. 

B.  Unsafe Abortion  and  the Right to Life 99 

The World Health Organization estimates that unsafe abortions cause approximately 13% of 
maternal deaths worldwide. 100  In 2003, about twenty  million unsafe abortions took place, and 
98% of those abortions occurred in developing countries with restrictive abortion laws. 101  There 
is evidence of a correlation between legalized abortion and maternal mortality:  in countries 
where abortion is legal, maternal mortality rates decrease; in countries where abortion is not 
legal or legal in rare circumstances, maternal mortality rates increase.102  Despite this, ñ[u] nsafe 
abortion nonetheless remains a neglected health care problem in developing countries.ò103  
Accordingly, the right to life is  increasingly being used as the basis for the illegality of abortion 
bans or restrictive abortion laws .104 

Treaty monitoring bodies and scholars alike have noted that denying access to safe, legal 
abortion violates womenôs right to life.105  TMBs have repeatedly found that high levels of 
maternal mortality due to clande stine abortions indicate a state partyôs noncompliance with its 
obligations to protect the lives of its female citizens.106  For example, the Human Rights 
Committee in 2007 observed that Chile should amend its abortion laws in order to comply  with 
the ICCPR and to ñhelp women avoid unwanted pregnancies and not have to resort to illegal 

                                                
97 Id .  
98 Id . at ¶ 11. 
99 It is important to remember that pregnancy -related deaths are not the only human rights violation pregnant 
women experience with respect to the right to life; just as reproductive rights do not constitute the sum total of 
pregnant womenôs human rights, reproductive rights violations are not the only human rights violations pregnant 
women suffer. 
100 WORLD HEALTH ORG., UNSAFE ABORTION: GLOBAL AND REGIONAL ESTIMATES OF THE INCIDENCE OF UNSAFE ABORTION 

AND ASSOCIATED MORTALITY IN 2003 , at 5 (5th ed. 2007), available at  
http://whqlibdoc.who.int/publications/2007/9789241596121_eng.pdf [hereinafter UNSAFE ABORTION].  
101 Id . at 1. 
102 THE ALAN GUTTMACHER INST., SHARI NG RESPONSIBILITY: WOMEN, SOCIETY & ABORTION WORLDWIDE  32 (1999), 
available at  http://www.guttmacher.org/pubs/sharing.pdf [hereinafter SHARING RESPONSIBILITY].  
103 UNSAFE ABORTION, supra  note 100, at 1. 
104 See, e.g., Jocelyn E. Getgen, Reproductive Injustice:  An Analysis of Nicaraguaôs Complete Abortion Ban, 41 
CORNELL INTôL L.J. 143, 144 (2008) (ñ[I]nternational  human rights  advocates and scholars have progressively 
challenged restrictive abortion laws through existing human rights norms, such as the rights  to life and health, despite 
the lack of consensus on an explicit right to safe and legal abortion services.ò). 
105 See, e.g., Zampas & Gher, supra  note 61, at 256-57 (arguing that ñ[t]he [Human Rights Committee]'s Concluding 
Observations also provide strong support for women's right to access abortion and, in particular circumstances, 
impose duties on States Parties to take affirmative steps to realise women's right to life in the context of abortion.ò); 
Sarah Helena Lord, The Nicaraguan Abortion Ban: Killing in Defense of Life, 87 N.C. L. REV. 537, 543 (2009) 
(arguing that the Nicaraguan abortion ban violates the right to life); Getgen, supra  note 104, at 161 (arguing that 
ñ[b]ecause Nicaraguan women are dying in hospitals and clinics from emergency obstetric complications and 
clandestine abortion procedures due to fears of prosecution for performing or receiving therapeutic abortion services, 
this complete abortion ban is a clear violation of women's right to life.ò). 
106 See, e.g., Comm. on the Elimination of D iscrimination Against Women, Concluding Observations of the 
Committee on the Elimination of Discrimination Against Women: Belize , supra  note 85, at ¶ 56; Comm. on the 
Elimination of Discrimination Against Women, Concluding Observations of the Committee on the Elimination of 
Discrimination Against Women: Paraguay , ¶ 123, U.N. Doc. A/51/38  (1996) (noting concern at the high level of 
maternal mortality and ñextremely unsafe abortionsò); Comm. on the Elimination of Discrimination Against Women, 
Concluding Comments of the Committee on the Elimination of Discrimination Against Women: Colombia , supra  
note 86, at ¶ 22; Human Rights Comm., Concluding Observations of the Human Rights Committee: Poland , ¶ 8, 
U.N. Doc. CCPR/CO/82/POL (2004) (expressing concern that Polandôs restrictive abortion laws may ñincite women 
to seek unsafe, illegal abortions, with attendant risks to their life and healthò). 
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abortions that could put their lives at risk.ò107  Indeed, it has been argued that the right to 
abortion in countries with complete bans  such as Nicaragua would be most effectively framed as 
a right to life issue rather than a right to reproductive health. 108 

Abortion must not only be legal but widely available and accessible. The Special Rapporteur on 
the Right to Health has emphasized that legalizing abortion is not enough to prevent unsafe 
abortion, but that abortion  services must also be broadly accessible so as to prevent threats to 
womenôs lives and health.109 Similarly, the CEDAW Committee has noted that even given the 
legalization of abortion under certain circumstances, women may still lack access to safe 
abortion ; states must improve access to legal abortion in order to reduce the numerous maternal 
deaths from unsafe abortion .110 The Human Rights Committee has also expressed concerns 
about the unavailability of abortion even whe n technically legal and the presence of restrictive 
laws that might lead women to seek dangerous illegal abortions. 111   

The right to life as guaranteed by the ICCPR has recently begun to embrace access to abortion.  
This reflects a paradigmatic shift  in two  ways: toward acknowledging that states have an 
obligation to enforce positive rights, as well as a shift from the arguably  male-centric 
perspective on the meaning of a ñright to life, ò which often focused on the death penalty.112  
Thus, because the Human Rights Committee is taking a broader view of the right to life, the 
ICCPR can now be used to protect reproductive rights in general and access to safe abortion in 
particular .113 

It should be noted that the Protocol to the African Charter on Human and Peopleôs Rights on the 
Rights of Women in Africa, known as the Maputo Protocol, is the only international treaty that 
expressly protects the right to abortion  if the pregnancy threatens the life of the pregnant 
woman.114 Note that most international authorities do n ot consider the ñright to lifeò to include 
fetal rights .  Although silent on the issue of when life begins, the negotiation history and 
interpretations of the core human rights treaties, taken as a whole, suggest that the right to life 
was not intended to apply at the time of conception.115  Historically, the right to life has been 
considered by international legal experts to attach when a human being is born; however, there 
are some interpretations that suggest that the right to life attaches at viability. 116  Even then, the 

                                                
107 Human Rights Comm., Concluding Observations of the Human Rights Committee: Chile , ¶ 8, U.N. Doc. 
CCPR/C/CHL/CO/5 (2007).  
108 Lord, supra  note 105, at 576. 
109 Special Rapporteur on the Right to Health, Report of the Special Rapporteur on the right of everyone to the 
enjoyment of the highest attainable standard of physical and mental health: Poland , ¶¶ 46-48, U.N. Doc. 
A/HRC/14/2 0/Add.3 (2010).  
110 Comm. on the Elimination of Discrimination Against Women , Concluding Comments of the Committee on the 
Elimination of Discrimination Against Women: Mexico , ¶¶ 32-33, U.N. Doc. CEDAW/C/MEX/CO/6 (2006).   
111 Human Rights Comm., Concluding Observations of the Human Rights Committee: Cameroon , ¶ 13, U.N. Doc., 
CCPR/C/CMR/CO/4 (2010).  
112 See COOK, supra  note 25, at 160 (ñHistorically, this right generally has been applied only to prohibit governments 
from imposing capital punishment in an arbitrar y way.ò); Bogecho, supra  note 82, at 244 (arguing that ñ[f]or the 
majority of the world's poorest women, death from reproductive health complications or labor is a much more 
immediate threat than death from execution, and the most obvious right violated in  such cases is the right to life 
itself.ò).   
113 Bogecho, supra  note 82, at 263-64. 
114 Protocol to the African Charter on Human and Peoples' Rights on the Rights of Women in Africa (Maputo 
Protocol), Sept. 13, 2000, CAB/LEG/66.6 (entered into force Nov. 25, 2005) , art. 14(2)(c).  The Protocol also protects 
the right to abortion in the case of rape, incest, and when the pregnancy threatens the mental or physical health of the 
pregnant woman.  Id . 
115 Q&A: Human Rights Law and Access to Abortion , HUMAN RIGHTS WATCH, 
http://www.hrw.org/legacy/backgrounder/americas/argentina0605/#apply (last visited Oct. 10, 201 1).  See also 
Zampas & Gher, supra  note 61, at 262-64. 
116 Q&A: Human Rights Law and Access to Abortion , supra  note 115. 
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rights of a fetus reaching viability would have to be balanced against the rights of the pregnant 
woman, whose rights are ñclearly established in international law.ò117 

 

 

 

C. Access to Contraception  and the Right to Life  

Because approximately 38% of the 210 million pregnancies worldwide are unplanned, 118 and 
22% of all pregnancies end in abortion worldwide, 119  the argument can be made that access to 
affordable contraception is  necessary for states to fulfill the right to life.  Reducing the number of 
unplanned pregnancies by making contraceptive methods accessible will decrease the number of 
women who seek clandestine or unsafe abortions, and as such making contraception accessible 
and affordable is a component of a stateôs duty to protect the right to life .120   

The Special Rapporteur on Violence Against Women and the Special Rapporteur on the Right to 
Health have both linked the availability of contraceptives to the right to life. 121 The Rapporteurs 
sent a joint letter to the government of the Philippin es criticiz ing the implementation of an 
Executive Order, which banned modern contraceptives in all Man ila public health facilities  and 
prohibited health care workers in such facilities from providing  any referrals or information on 
family planning. 122 T he ban resulted in an in increase in unwanted pregnancies, unsafe 
abortion, and maternal mortality and morbidity. 123 

D.  Information on Family Planning and Sexual Health  and the Right to 
Life  

Human rights treaties recognize that access to information is an important  component of the 
right to life. 124  The statistics on maternal mortality demonstrate that  equipping people with 
information on how to prevent unplanned pregnancies saves lives.  The provision of education 
regarding family planning is thus directly tied to t he right to life.  

Education on preventing the transmission of sexually transmitted infections, in particular  
HIV/AIDS , is also an integral part of a stateôs obligation to protect the human right to life.  
ñInformation and education . . . ensures the right to life and the right to health, as it helps 
protect against the spread of STIs.ò125  Approximately 32 million  people have died of AIDS-

                                                
117 Id . 
118 SHARING RESPONSIBILITY, supra  note 102, at 42. 
119 Id . 
120 COOK, supra  note 25, at 26-27. 
121 See Special Rapporteur on Violence Against Women, Report of the Special Rapporteur on violence against 
women, itôs causes and consequences: Philippines, ¶¶ 314-17, U.N. Doc. A/HRC/14/22/Add.1 (2010) ; Special 
Rapporteur on the Right to Health, Report of the Special Rapporteur on the right of everyone to the enjoyment of the 
highest attainable standard of physical and mental health: Philippines , ¶¶ 215-19, U.N. Doc. A/HRC/14/20/Add 
(2010).  
122 Id .  
123 Id .  
124 See Cynthia Soohoo & Suzanne Stolz, Bringing Theories of Human Rights Change Home , 77 FORDHAM L. REV. 459, 
480 & n. 11.  The authors note that, ñ[o]n the issue of abstinence-only education, international human rights treaties 
recognize a right to access to information not only as an element of the right to health but also as an important 
component of the right to life.ò  Id. at 480.  The Human Rights Committee linked the nature of Polandôs sexuality 
education to the right to life found in the ICCPR.  Id. at 480 & n. 111 (citing U.N. Human Rights Comm., Concluding 
Observations of the Human Rights Committee: Poland , supra  note 106, at ¶ 9. 
125 Aliya Haider, Out of the Shadows: Migrant Womenôs Reproductive Rights Under International Human Rights 
Law , 22 GEO. IMMIGR . L.J. 429, 447 (2008).  

How would you, using principles of international law,  counteract the argument that there is a 
ñhuman right to life for the unbornò that supersedes any interest the pregnant woman may 
have? 
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related illnesses since the epidemic began.126  There were 2.7 million new infections  worldwide  
in 2007. 127  According to a recent study, ñHIV prevention programmes still fail to reach many 
people at risk of acquiring HIV.ò128  Thus, in order to comply with its duty to protect the right to 
life, states must ensure that schools and communities are teaching comprehensive sex education 
that discuss preventing the spread of HIV/AIDS  with a particular focus on the populations most 
vulnerable to becoming infected with it .  

E.  Attacks o n Providers  and the Right to Life  

The U.N. has recently begun focusing on protecting human rights defenders:  it  adopted a 
Declaration on Human Rights Defenders in 1998, and instituted a Special Rapporteur dedicated 
to the issue in 2000.129 Defenders of womenôs rights are frequently  subject to additional risks 
because of the threat their work poses to the social status quo and their focus on gender-specific 
rights. 130  Human rights defenders are often those who work to protect human rights through 
their professional activity, and the Special Rapporteur emphasizes that: 

ñ[w]hat is most important in characterizing a per son as a human rights defender 
is not the personôs title or the name of the organization he or she works for, but 
rather the human rights character of the work undertaken. It is not essential for a 
person to be known as a ñhuman rights activistò or to work for an organization 
that includes ñhuman rightsò in its name in order to be a human rights 
defender.ò131 

The Human Rights Committee and the CAT Committee have drawn attention to the situation of 
reproductive rights defenders in particular.  The Committee s criticized the criminal charges 
brought against those assisting a minor rape victim in obtain ing an abortion, and the systematic 
harassment, persecution and death threats these womenôs rights defenders faced, calling upon 
the state to punish those responsible. 132 

1. U.S. Compliance 
 
 Since the Supreme Court recognized the constitutional right to abortion in Roe v. Wade, 
extremists have used violence against womenôs healthcare providers to demonstrate their 
opposition to abortion. In its communication to the S pecial Rapporteur, the Center for 
Reproductive Rights documented the failure of t he U.S. to protect human rights defenders, 
specifically providers of reproductive  health services.133 As the communication demonstrates, 
ñ[r] eproductive rights cannot be fulfill ed unless medical professionals are able to provide 
reproductive healthcare services free of violence, intimidation and harassment by public and 

                                                
126 HIV/AIDS: Frequently Asked Questions , USAID, 
http://www.usaid.gov/our_work/global_health/aids/News/aidsfaq.html#deaths (last visited Oct. 10, 2011).  
127 U.N. AIDS, 2008  REPORT ON THE GLOBAL AIDS EPIDEMIC , EXECUTIVE SUMMARY  5 (2008), available at  
http://data.unaids.org/pub/GlobalReport/2008/JC1511_GR08_ExecutiveSummary_en.pdf.  
128 Id . at 15. 
129 See Special Rapporteur on the Situation of Human Rights Defenders , OFFICE OF THE H IGH COMMISSIONER FOR 

HUMAN RIGHTS, http://www2.ohchr.org/english/issues/defenders/index.htm  (last visited Oct. 11, 2011). 
130 Communication from the  Center for Reproductive Rights to the U.N. Special Rapporteurs Regarding the Risks and 
Vulnerabilities Facing Reproductive Healthcare Providers in the United States, 1 (January 27, 2009),  available at  
http://reproductiverights.org/en/document/ center-communication -to-un-special-rapporteur  [[hereinafter CRR 
Communication on Healthcare Providers].  
131 Special Rapporteur on the Situation of Human Rights Defenders , OFFICE OF THE H IGH COMMISSIONER FOR HUMAN 

RIGHTS, supra  note 129.  
132 Human Rights Comm., Concluding Observations of the Human Rights Committee: Nicaragua, ¶ 19, U.N. Doc.  
CCPR/C/NIC/CO/3  (2008); Comm. Aaginst Torture: Concluding Observations of the Committee Against Torture: 
Nicaragua , ¶ 18, U.N. Doc. CAT/C/NIC/CO/1  (2009).  
133 CRR Communication on Healthcare Providers, supra  note 130.   

http://www2.ohchr.org/english/issues/defenders/index.htm
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private actors.ò134 The communication documents violent attacks against physicians, bombings 
and arsons directed against clinics, and personal smear campaigns against providers aimed at 
pressuring them to close their operations.135 

Extremist abortion opponents have murdered eight providers since the first killing in 1993 and 
have attempted to murder many more clinic wo rkers and doctors.136  In recent years, the amount 
of hate mail and harassing phone calls has increased dramatically.137 While murders have 
decreased, other types of violence, including bomb and death threats, stalking, and assault and 
battery, reached their highest levels in 2007 since the 1990s.138 The notable exception to the 
decline in murders was the killing of Dr. George Tiller in May 2009.139 Typical protestor activity  
at clinics includes threatening escorts and stopping cars from entering so that protestors can 
throw in leaflets  and yell at patients.140 Many patients are upset by or fearful of encountering 
protesters, and some choose not to come to the clinic as a result.141  

The Freedom of Access to Clinic Entrances Act (FACE) makes it a federal crime to use force, the 
threat of force, or physical obstruction to prevent individuals from obtaining or providing 
reproductive healthcare services.142 Unfortunately, l ocal working groups established to 
coordinate responses among state and federal agencies as part of FACE enforcement have 
become inactive in recent years.143 Despite the extent of the harassment faced by many 
providers, law enforcement often refuses to engage. Attempts to form liaisons with local police 
have failed.144 In many locations, l aw enforcement has proven to be inconsistent, compelling 
clinics to deal with protestors themselves.145 Many clinics have had to implement costly security 
measures such as installing bullet-proof glass and access control devices.146 The lack of police 
response to the protestorsô illegal actions has resulted in increased harassment because 
protestors know they do not have to fear law enforcement consequences.147 

F.  Refusal Clauses  and the Right to Life  

Refusal or conscience clauses allow health care workers to refuse to participate in or give 
referrals for services they object to on moral or religious grounds.  The clauses give health care 
workers permission to refuse to offer services that they would otherwise be legally or medically 
required to offer, with no liability for any adverse con sequences resulting from their refusal.148 
Health care workersô right to refuse to provide treatment is limited by patientsô rights to receive 

                                                
134 Id . at 1.  
135  CRR Communication on Healthcare Providers, supra  note 130. 
136 NATIONAL ABORTION FEDERATION, VIOLENCE AND DISRUPTION STATISTICS: INCIDENTS OF VIOLENCE & DISRUPTION 

AGAINST ABORTION PROVIDERS IN THE U.S. AND CANADA, available at  
http://www.prochoice.org/pubs_research/publications/downloads/about_abortion/violence_stats.pdf (last visited 
October 11, 2011) [hereinafter NAF STATISTICS CHART].  
137 Id .  
138 CRR Communication on Healthcare Providers, supra  note 130, at 6.   
139 John Hanna, Tiller Death Re-Ignites Clinicsô Security Concerns, WASH. POST, June 3, 2009. 
140 CTR. FOR REPRODUCTIVE. RIGHTS,: ABORTION PROVIDERS FACING THREATS, RESTRICTIONS, AND HARASSMENT 74-75 
(2009 ) [hereinafter  CRR DEFENDING HUMAN RIGHTS] .  
141 Id .  
142 18 U.S.C. § 248 (2006). 
143 CRR Communication on Healthcare Providers, supra  note 130, at 6-7. 
144 CRR DEFENDING HUMAN RIGHTS, supra  note 140, at 85. 
145 Id . at 59.  
146 NAF STATISTICS CHART, supra note 136. 
147  CRR DEFENDING HUMAN RIGHTS, supra  note 140, at 85. 
148 NATIONAL HEALTH LAW PROGRAM, HEALTH CARE REFUSALS: UNDERMINING QUALITY CARE FOR WOMEn 15 (2010), 
available at  
http://www.healthlaw.org/images/stories/Health_Care_Refusals_Undermining_Quality_Care_for_Women.pdf  
[hereinafter NHELP  HEALTH CARE REFUSALS].  
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necessary and often life-saving care in a timely manner. When patientsô rights are not protected, 
the results can be disastrous:  

Refusal clauses and denials of care undermine standards of care by allowing or 
requiring  health care professionals to abrogate their responsibility to deliver 
services and information that would otherwise be required by generally accepted 
practice guidelineséBy allowing or requiring health care  providers to offer 
patients incomplete information about treatment alternatives, public  policies 
deny informed consent, undermine standards of care, and contribute to poor 
health outcomes. These denials disproportionately impact womenôs health 
care.149 

International human rights principles require that medical refusals do not interfere with patient 
care. In expressing concern about the unavailability of abortion  even when legal, the Human 
Rights Committee requested more information about the use of conscientious object ion by 
medical workers who refuse to perform legal abortions.150 The CESCR Committee was 
particularly  concerned that women were forced to clandestine and unsafe abortions because of 
physician refusals, and called upon the state ñto take all effective measures to ensure that 
women enjoy their right to sexual and reproductive health, including by enforcing the legislation 
on abortion and implementing a mechanism of timely and systematic referral i n the event of 
conscientious objection.ò151 The CEDAW Committee also urged a state to make sure that access 
to legal abortion was not limited by refusal clauses.152  

Access to contraception must also not be limited by refusals. The CEDAW Committe e called 
upon a state to regulate medical refusals so that women have access to services, and emphasized 
that women must be referred to alternative providers when necessary; to not provide certain 
reproductive health services at all would be discriminatory .153 The Special Rapporteur on the 
Right to Health has been critical of barriers to accessing contraception in Poland, which though 
legal, is often difficult to get. 154 Many doctors offer no or deceptive information about 
contraceptives, which are often unaffordable for many women.155 Because of this, many women 
fear unwanted pregnancies and resort to unsafe methods to terminate their pregnancies, risking 
their lives and health. 156 The Special Rapporteur also stated: 

Conscientious objection laws create barriers to access by permitting health -
care providers and ancillary personnel, such as receptionists and 
pharmacists, to refuse to provide abortion services, information about 
procedures and referrals to alternative facilities and providers ...These laws 
make safe abortions and post -abortion care unavailable, especially to poor, 
displaced and young women. Such restrictive regimes, which are not 

                                                
149  Id . at 13.  
150 Human Rights Comm., Concluding Observations of the Human Rights Committee: Poland , supra  note 106, at¶ 8.  
151Comm. on Economic, Social and Cultural Rights, Concluding Observations of the Committee on Economic, Social 
and Cultural Rights: Poland , ¶ 28, U.N. Doc. E/C.12/POL/CO/5 (2009).  
152 Comm. On the Elimination of Discrimination Against Women, Concluding Observations of the Committee on the 
Elimination of Discrimination Against Women : Poland , ¶ 25, U.N. Doc. CEDAW/C/POL/CO/6 (2007).   
153 Comm. on the Elimination of Discrimination Against Women, Concluding Observations of the Committee on the 
Elimination of Discrimination Against Women : Slovakia , ¶¶ 28-29. U.N. Doc.  CEDAW/C/SVK/CO/4 (2008).  
154 Special Rapporteur on the Right to Health, Report of the Special Rapporteur on the right of everyone to th e 
enjoyment of the highest attainable standard of physical and mental health: Poland , supra  note 109, at ¶¶ 24-27.  
155 Id .  
156 Id .  
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replicated in other areas of sexual and reproductive health care, serve to 
reinforce the stigma that abortion is an objectionable practice. 157  

1. U.S. Compliance  

Fifteen percent of hospital beds in the U.S. are controlled by Catholic health systems.158 
Treatment at all Catholic facilities is governed by the Ethical and Religious Directives for 
Catholic Health Care, which prohibit abortion, contrace ption, sterilization, and IVF, and limit 
care options for ectopic pregnancy or pregnancy prevention following sexual assault.159 Abortion 
is prohibited even when the womanôs life or health is at risk.160 A recent report on Catholic 
health services documents the failure of certain facilities to adhere to the medical standard of 
care when treating miscarriages and ectopic pregnancies, including in cases where there is no 
way to continue the pregnancy and delaying treatment  threatens the womanôs life or health.161  

The Department of Health and Human Services rescinded portions of a Bush-era regulation in 
February 2011 entitled ñEnsuring That Department of Health and Human Services Funds Do 
Not Support Coercive or Discriminatory Policies or Practices in Violation of F ederal Law.ò162 
This rescission restores important protections to patients, for example, clarifying  that the term 
abortion does not include contraception and that health care workers cannot refuse to provide 
care to persons on the grounds that they find thei r behavior objectionable.163 It  also rescinds the 
part of the regulation that interpreted existing laws so as to permit health care workers to 
withhold information  or refuse to give referrals.164  

IV.  The Right to Health  

The right to health is guaranteed by a number of international treaties.  The UDHR declares that 
ñ[e]veryone has the right to a standard of living adequate for the health and well-being of 
himself and of his family, including . . . medical care.ò165  The ICESCR was the first of the human 
rights treat ies to recognize the right to health, and provides the most comprehensive approach 
to the right  to health under human rights principles.  The ICESCR requires state parties to 
recognize ñthe right of everyone to the enjoyment of the highest attainable standard of physical 
and mental health.ò166  State parties to CEDAW must ensure ñ[t]he right to protection of health 
and to safety in working conditions, including the safeguarding of the function of 
reproductionò167 and to eliminate discrimination against women in  the field of health care.168  
CEDAW also requires state parties to guarantee citizens have ñ[a]ccess to specific educational 
information to help to ensure the health and well -being of families, including information and 

                                                
157 Special Rapporteur on the Right to Health, Report of the Special Rapporteur on the right of everyone to the 
enjoyment of the highest attainable standard  of physical and mental health: Sexual and reproductive h ealth, ¶ 24, 
U.N. Doc. A/66/254 (2011).  
158 NHELP  HEALTH CARE REFUSALS, supra  note 148, at 17-18. 
159 Id . 
160 Id . 
161 National Womenôs Law Center, Below the Radar Fact Sheet: Religious Refusals to Treat Pregnancy Complications 
Put Women in Danger (2011), available at  http://www.nwlc.org/sites/default/files/pdfs/nwlcbelowtheradar2011.pdf.  
162 Regulation for the Enforcement of Federal Healthcare Provider Conscience Protection Laws, 45 C.F.R. 88 (2011). 
163 NATIONAL WOMENôS LAW CENTER, HHS  RESCINDS PORTIONS OF HEALTH CARE REFUSAL RULE THAT THREATENED 

WOMENôS HEALTH  (2011), available at  
http://www.nwlc.org/sites/default/files/pdfs/hhs_rescinds_portions_of_health_care_refusal_rule_v.2_0.pdf .  See 
also Rob Stein, Obama Administration Replaces Controversial ñConscienceò Regulation for Health-Care Workers, 
THE WASHINGTON POST (Feb. 18, 2011, 11:53 pm), http://www.washingtonpost.com/wp -
dyn/content/article/2011/02/18/AR2011021803251.html?hpid=top news. 
164 Id .  
165 UDHR,  supra  note 32, art. 25. 
166 ICESCR, supra  note 49, art. 12(1). 
167 CEDAW, supra  note 51, art. 11.1(f). 
168 Id . art. 12(1). 
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advice on family planning .ò169  In addi tion, CEDAW places particular emphasis on the provision 
of adequate health care services to women living in rural areas.170     

Other human righ ts instruments  provide explicit support for the human right to health.  T he 
CRC plainly  recognizes the right to health for children ,171 as well as the importance of pre-natal 
and post-natal health care.172 CERD requires that state parties eliminate racial discrimination as 
it pertains to the enjoyment of the right to health and access to medical care.173  And, at the 
Fourth  World Conference on Women, the Beijing Platform for Action stated:  

Women have the right to the enjoyment of the highest attainable standard of 
physical and mental health. The enjoyment of this right is vital to their life and 
well-being and their ability to participate in all areas of public and private life. 
Health is a state of complete physical, mental and social well-being and not 
merely the absence of disease or infirmity.174   

The ICCPR does not explicitly provide for a right to health, but many of the  rights it enumerates 
indirectly implicate the right to health.  For example, the right to health can be said to flow from 
the rights to life, privacy, and liberty guaranteed by the ICCPR.175  Read together with the 
Human Rights Committeeôs General Comment no. 6, which requires that the right to life not be 
construed narrowly, 176 it can be argued that the ICCPR implicitly calls for state parties to 
respect, protect and fulfill the right to health. 177 

A general comment to the ICESCR ñsignificantly develops the content of the rightò to health.178  
The comment explains that ñ[t]he right to health is not to be understood as a right to be healthy . 
The right to health contains both freedoms and entitlements. The freedoms include the right to 
control one's health and body, including sexual and reproductive freedom.ò179  The comment 
also describes the right to healthôs interrelated features of availability , accessibility , 
acceptability , and quality .180  In order to meet the availability requirement, health care facilities, 
goods, and services must be available in a sufficient quantity within the nation. 181  Accessibility 
includes dimensions of physical, economic, and information al accessibility, as well as a 
requirement of  non-discrimination. 182  The acceptability requirement addresses the need for 
health services to be culturally appropriate.183  

 

                                                
169 Id . art. 10(h). 
170 Id . art. 14(2)(b). 
171 CRC, supra  note 53, art. 24(1) (ñStates Parties recognize the right of the child to the enjoyment of the highest 
attainable standard of health and to facilities for the treatment of illness and rehabilitation of health.  States Parties 
shall strive to ensure that no child is deprived of his or her right of access to such health care services.ò). 
172 Id . art. 24(2)(d).  
173 CERD, supra  note 50, art. 5(e)(iv).  
174 Fourth World Conference on Women, Beijing P.R.C., Sept. 4-15, 1995, Beijing Declaration and Platform for 
Action , ¶ 89, U.N. Doc.  A/CONF.177/20 (Oct. 17, 1995) [hereinafter Beijing Platform for Action].  
175 ICCPR, supra  note 48, arts. 6, 9, and 17. 
176 General Comment no. 6, supra  note 82, at Æ 5 (ñThe expression óinherent right to lifeô cannot properly be 
understood in a restrictive manner, and the protection of this right requires tha t States adopt positive measures.ò).   
177 See id.  The Committee goes on to say that, in enacting such positive measures, ñit would be desirable for States 
parties to take all possible measures to reduce infant mortality and to increase life expectancy, especially in adopting 
measures to eliminate malnutrition and epidemics.ò  Id.  
178 COOK, supra  note 25, at 188. 
179 Committee on Economic, Cultural, and Social Rights, General Comment no. 14, ¶ 8, 22nd Sess., U.N. Doc. 
E/C.12/2000/4 (2000) [hereinafter ICESCR Gen eral Comment no. 14]. 
180 Id . at ¶ 12. 
181 Id . at ¶ 12(a). 
182 Id . at  ¶ 12(b). 
183 Id . at ¶ 12(c). 

How might you articulate the quality  standard with respect to a stateôs obligation to respect, 
protect, and fulfill the human right to health?  
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A.  Safe Abortion  and the Right to Health  

Maternal morbidity 184 remains a global public health concern.  Health dangers of unsafe 
abortion include severe bleeding, uterine perforation, tearing of the cervix, severe damage to the 
genitals and abdomen, internal infection of the abdomen, blood poisoning, reproductive tract 
infections, pelvic inflammatory disease, increased risk of ectopic pregnancy, and miscarriage or 
premature delivery in subsequent pregnancies.185 Thus, ñ[i]n the abortion context, the right to 
health can be interpreted as requiring governments to take positive measures to avoid women's 
exposure to the health risks of unsafe abortion and to ensure pregnant women's access to 
abortion when their health is at risk.ò186  Unsafe abortion also burdens local economies, which in 
turn affects the overall quality of public health. 187  For example, ñ[h] ealth systems in low-income 
countries spend large sums treating complications from unsafe abortion  despite the existence of 
cost-effective alternatives.ò188  

Abortion services must also comply with the available, accessible, acceptable, and quality 
guidelines recommended by the ICESCRôs general comment.  For example, ñpolicies that result 
in fewer aborti on providers, such as onerous facilities requirements, curtail the right to health 
for womenò by making abortion services less available.189   

The Special Rapporteur on the Right to Health stated: 

Criminal laws penalizing and restricting induced abortion are  the 
paradigmatic examples of impermissible barriers to the realization of 
womenôs right to health and must be eliminated. These laws infringe 
womenôs dignity and autonomy by severely restricting decision-making by 
women in respect of their sexual and reproductive health. Moreover, such 
laws consistently generate poor physical health outcomes, resulting in 
deaths that could have been prevented, morbidity and ill -health, as well as 
negative mental health outcomes, not least because affected women risk 
being thrust into the criminal justice system. Creation or maintenance of 
criminal laws with respect to abortion may amount to violations of the 
obligations of States to respect, protect and fulfil the right to health. 190  

  1. U.S. compliance 

In the U.S., laws in thirty -four states currently prohibit women from having abortions until they 
undergo counseling; twenty-five of these states also impose mandatory waiting periods.191 
Mandatory delays of hours or days may increase medical risks by impeding earlier, safer 
abortions. Targeted regulation of abortion providers (ñTRAPò laws) imposes requirements on 
abortion providers that are different and more stringent than those applied to comparable 
medical practices and are often medically unnecessary, with the effect of increasing the cost and 

                                                
184 The UNFPA defines maternal morbidity as ñserious disease, disability or physical damage such as fistula and 
uterine prolapse, caused by pregnancy-related complications.ò Safe Motherhood: Glossary of Terms , UNFPA.ORG, 
http://web.unfpa.org/mothers/terms.htm  (last visited Oct. 14, 2011). There is no widely agreed upon definition.  
185 Janie Benson & Marcel Vekemans, The Health Dangers of Unsafe Abortion , ID21 HEALTH FOCUS, August 2007, at 
2, available at  http://www.guttmacher.org/pubs/id21.pdf.  
186 Zampas & Gher, supra  note 61, at 268. 
187 See, e.g.., Getgen, supra  note 104, at 159. 
188 Michael Vlassof, The Economic Impact of Unsafe Abortion , ID21 HEALTH FOCUS, August 2007, at 3, available at  
http://www.guttmacher.org/pubs/id21.pdf.  
189 IPAS, THE HUMAN RIGHT TO HEALTH AND WOMENôS REPRODUCTIVE HEALTH POLICY 1 (2009) [hereinafter IPAS 
REPORT]. 
190 Special Rapporteur on the Right to Health, Report of the Special Rapporteur on the Right of Everyone to the 
Enjoyment of the Highest Attainable Standard of  Physical and Mental Health : Sexual and reproductive health , 
supra  note 157, at ¶ 21.  
191 GUTTMACHER INSTITUTE, STATE POLICIES IN BRIEF: COUNSELING AND WAITING PERIODS FOR ABORTION (2011), available 
at http://www.guttmacher.org/statecenter/spibs/spib_MWPA.pdf.  
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scarcity of abortion.192 Because of these laws, many women seeking services must travel long 
distances, often to neighboring states.193 This is particularly difficult for women with limited 
financial resources or no access to transportation or childcare.194     

Other barriers that are commonplace in U.S. law include restriction s on minorsô access to 
abortion and  restrictions on federal funding for abortion. 195  Because of these policies, ñlow-
income women receive abortions two to three weeks later in pregnancy than do wealthier 
women.ò196 The combined effect of legal requirements that delay womenôs access and 
restrictions on funding may lead to significant or insurmountable delays for many women, 
particularly those who are most marginali zed.   Thus, U.S  policies act to restrict womenôs access 
to safe and legal abortion by making it extremely difficult for certain groups of women, such as 
adolescents, low-income women or victims of intimate partner violence, to obtain abortion 
services. 

B.  Access t o Reproductive Health Services  and the Right to Health  

Treaty monitoring bodies and other human rights authorities have indicated that the right to 
health cannot be realized without access to a full range of sexual and reproductive health 
services, such as access to affordable contraceptive methods.  The Committee on Economic, 
Cultural, and Social Rights has noted that ñ[p]ublic health infrastructures should provide for 
sexual and reproductive health services, including safe motherhood, particularly in rura l 
areas.ò197  The Committee also calls for the removal of legal restrictions on reproductive health 
provisions and the provision of adequate training for health -care workers to deal with womenôs 
health issues.198  The Committee on the Elimination of Discrimina tion Against Women, in 
evaluating Bangladeshôs compliance with CEDAW, noted concern that ñavailable primary health 
and reproductive health services were still inadequate and often inaccessible to poor, rural and 
marginalized womenò in that country.199 

The CEDAW Committee has expressed concern about womenôs poor health status and treatment 
outcomes, and recommended improving access to reproductive and sexual health services and 
information, including contraception and STI prevention and treatment .200 These health 
services have been deemed necessary to reduce maternal and infant mortality, unsafe abortion, 

                                                
192 See generally, CENTER FOR REPRODUCTIVE RIGHTS, TARGETED REGULATION OF ABORTION PROVIDERS: AVOIDING THE 

ñTRAPò (2003), available  at 
http://reproductiverights.org/sites/crr.civicactions.net/files/documents/pub_bp_avoidingthetrap.pdf.  
193 CRR DEFENDING HUMAN RIGHTS, supra  note 140, at 37.   
194 Id .  
195 See, e.g., id . at 6, 14-19. 
196 Id.  at 6.  See also CRR DEFENDING HUMAN RIGHTS, supra  note 140, at 47 (finding that mandatory delay and biased 
counseling provisions ñdo the most harm to the most precarious providers and the most vulnerable womenò and that 
ñWomen who have the fewest financial resources, are geographically most isolated from providers or have later 
pregnancies are most at risk of being unable to overcome the barriers erected by the restrictions.ò). 
197 ICESCR General Comment no. 14, supra  note 179, at ¶ 36. 
198 General Comment no. 16, ¶ 29, Committee on Economic, Cultural, and Social Rights, 34th Sess., U.N. Doc. 
E/C.12/2005/4 (2005) [hereinafter ICESCR General Comment no. 16].  
199 Comm. on the Elimination of Discrimination Against Women, Concluding Observations of the Committee on the 
Elimination of Discrimination Against Women: Bangla desh, ¶ 438, U.N. Doc. A/52/38/Rev.1 (1997). 
200 See, e.g., Comm. on the Elimination of Discrimination Against Women, Concluding Comments of the Committee 
on the Elimination of Discrimination Against Women: Nepal , ¶¶ 212-13, U.N. Doc. A/59/38 (2004);  Comm. on the 
Elimination of Discrimination Against Women, Concluding Comments of the Committee. on the Elimination of 
Discrimination against Women: Indonesia , ¶¶ 36-37, U.N. Doc.  CEDAW/C/IND/CO/5 (2005). Comm. on 
Economic, Social and Cultural Rights, Concluding Observations of the Committee on Economic, Social and Cultural 
Rights: Philippines , ¶ 31, U.N. Doc.  E/C.12/PHL/CO/ 4 (2008); Comm. on the Elimination of Discrimination Against 
Women, Concluding Comments of the Comm. on the Elimination of Discrimination against Women: Cape Verde , ¶¶ 
29- 30, U.N. Doc.  CEDAW/C/CPV/CO/6 (2006).  
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and teenage pregnancy. 201 The CEDAW Committee has particularly emphasized that states 
should improve womenôs health status by ñmaking a comprehensive range of contraceptives 
more widely available and without any restriction and by increasing knowledge and awareness 
about family planning.ò202 The Committee has also recommended including a gender analysis in 
efforts to combat HIV/AIDS. 203 

The Beijing Platform for Action  elaborated on the meaning of reproductive health and access to 
family planning services.  It stated:  

Reproductive health therefore implies that people are able to have a satisfying 
and safe sex life and that they have the capability to reproduce and the freedom 
to decide if, when and how often to do so. Implicit in this last condition are the 
right of men and women to be informed and to have access to safe, effective, 
affordable and acceptable methods of family planning of their choice.204 

The Beijing Platform for Action also recognized that many deaths due to maternal mortality are 
preventable through ñimproved access to adequate health-care services, including safe and 
effective family planning methods and emergency obstetric care, recognizing the right of women 
and men to be informed and to have access to safe, effective, affordable and acceptable methods 
of family planning of their choice.ò205 

Such services must also meet the available, accessible, acceptable, and quality standards 
dictated by ICESCR General Comment no. 14.  For example, where providers are allowed to 
refuse to provide contraception, ñpolicies must be in place to ensure that women are referred to 
alternative providers.ò206 Reproductive health services must be made accessible to everyone, and 
meet acceptability standards of cultural competence.  

  1. U.S. compliance 

Several policies in the U.S. implicate the right to accessing reproductive health services, in 
particular policies that restrict access to contraception. 207  Obstacles to accessing a full range of 
contraceptives in the U.S. include pharmacist refusals to dispense legally prescribed 
contraception and ñbehind-the-counterò emergency contraception; lack of health insurance, 
which disproportionately affects Women of Color; and abstinence-only education programs.208 

According to the Center for Reproductive Rightsô shadow report to the Committee on the 
Elimination of Racial Discrimination, discussed supra  section II I.A, the U.S. is in violation of its 
obligations to protect womenôs access to health care due to racial disparities in STI rates.209  The 
report found that African -American women are infected with HIV/AIDS at a rate 23 times that 
of white women210 and that Women of Color, especially Latinas and blacks, are significantly 
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Comm. on the Elimination of Discrimination Against Women, Concluding comments of the Committee on the 
Elimination of Discrimination against Women: Suriname , ¶¶ 29-30, U.N. Doc. CEDAW/C/SUR/CO/3 (2007).  
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more likely than whit e women to develop cervical cancer, and to die from it.211  (Between 90 and 
95% of cases are believed to be caused by the STI human papillomavirus (HPV).212  Accordingly, 
the report concluded that ñ[t]he high instances of HIV/AIDs and STIs among Women of Color 
reflect an access to care issue.ò213 

C. Informatio n on Family Planning and Sexual Health  and the Right to 
Health  

Providing comprehensive information about fa mily planning is an essential component to a 
stateôs duty to protect the right to health.  In a General Recommendation, the Committee on the 
Elimination of Discrimination Against Women noted:  

Adolescent girls and women in many countries lack adequate access to 
information and services necessary to ensure sexual health. . . . States parties 
should ensure, without prejudice and discrimination, the right to sexual health 
information, education and s ervices for all women and girls.214 

Concerns about access to sex education have been repeated in the jurisprudence of the treaty 
monitoring bodies.  The Committee on Economic, Social, and Cultural Rights has recommended 
conducting an awareness-raising campaign to improve public knowledge about contraceptive 
methods.215 The Committee on the Rights of Child has stressed the importance of sex education 
for adolescents and the need to make information available about safe contraception methods.216 

Treaty monitoring bodies have also emphasized the importance of addressing the spread of 
HIV/AIDS with appropriate education in connection with the right to health.  For example, the 
Committee on Economic, Social, and Cultural Rights noted in its review of the Libyan Arab 
Jamahiriya that, with respect to the right to the highest attainable standard of health, the state 
party should ñtake urgent measures to stop the spread of HIV/AIDS, including through sex 
education in schools and awareness-raising campaigns.ò217  Similarly, the Committee on the 
Elimination of Discrimination Against Women urged the government of Burundi, in its 
concluding observations, to ñtake a multifaceted and holistic approach to combating the 
HIV/AIDS pandemic, one which not only incorporates broad -based educational strategies but 
also includes practical prevention efforts, such as increased access to both male and female 
condoms.ò218 

The Beijing Platform for Action a lso addressed the need for access to family planning 
information in connection with re productive health, saying that implicit  in equipping people 
with the capability to decide responsibly when and how to reproduce is the ñright to be 

                                                
211 Id .  These rates reflect a lack of access to preventable care, as cervical cancer is considered one of the most curable 
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214 CEDAW General Recommendation no. 24, supra  note 84, art. 12(1), at ¶ 18. 
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and Cultural Rights: Azerbaijan,  ¶ 56, U.N. Doc. E/C.12/1/Add.104 (2002); Comm. on Economic, Social and Cultural 
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217 Comm. on Economic, Social, and Cultural Rights, Concluding Observations of the Committee of Economic, Social, 
and Cultural Rights: Libyan Arab Jamahiriya , ¶ 36, U.N. Doc. E/C.12/LYB/CO/2 (2006).  
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informed.ò219  And, it noted that ñinadequate levels of knowledge about human sexuality and 
inappropriate or poor -quality reproductive health information and servicesò contribute to the 
prevalence of reproductive maladies worldwide.220 

Perhaps the most important component of the ICESRôs General Comment no. 14 guidelines, 
with respect to access to information, is that of accessibility:  ñInformation on reproductive 
health issues must also be accessible to all. Policies that restrict information on condoms for 
adolescents, for example, violate the right to health.ò221  Language is another significant obstacle 
to fulfilling this aspect of the right to health.  For example, migrant women ñface significant 
barriers to accessing adequate information about their reproductive health and option s, with 
language being the primary barrier.  . . . Communication about reproductive health care could 
not be done wellðif at allðwithout a bridge between the languages.ò222  

D.        Public Funding for Family Planning  and the Right to Health  

The CEDAW Committee has discussed the need to ensure access to affordable reproductive 
healthcare within the broader context of an inadequate healthcare system. The Committee 
recommended incorporat ing a gender perspective in efforts to improve healthcare and ensuring 
access to sexual and reproductive healthcare. 223  Additionally, the Committee expressed its 
concerns about the introduction of user fees for health services, and recommended working to  
reduce any potentially negative impact on access, especially for vulnerable groups.224 Similarly, 
the Committee on the Rights of the Child has recommended eliminating fees for health services 
so as to increase access, particularly for minor girls seeking reproductive health services.225 

The Committee on Economic, Social, and Cultural Rights has consistently focused on affordable 
access to reproductive healthcare and its availability in the public health system. The CESCR 
Committee has spoken out strongly in favor of affordable and comprehensive reproductive 
health care, recommending a state ensure  

ñaffordable access for everyone, including adolescents, to comprehensive family 
planning services, contraceptives and safe abortion services, especially in rural 
and deprived urban areas, by eliminating formal and informal user fees for publi c 
and private family planning services, [and] adequately funding the free 
distribution of contraceptives,ò226  

The Committee has also called upon a state to make contraceptives affordable and to provide 
family planning services as of part the public health system.227  

1. U.S. compliance 

ñContraceptive equityò is parity in insurance coverage between FDA-approved 
contraceptives and other prescription drugs and devices.228  The majority of employer -based 
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health insurance plans provide coverage of leading contraceptive methods, like oral 
contraception.229 Nonetheless, there are significant gaps in coverage. Some plans do not cover 
the full range of contraceptives.230  In some states, employers may opt out of providing 
contraceptive coverage on religious grounds.231  Finally, contraceptive equity laws do not apply 
to ñself-fundedò insurance plans, in which employers uses their own funds to pay employee 
health care claims.232 Unequal prescription coverage contributes to women of reproductive age 
spending 68% more in out-of-pocket health care costs than men.233 Twenty-eight states require 
insurance plans that cover prescription drugs to cover FDA-approved contraceptives.234  Twenty 
of these states, however, provide employer exceptions.235   

With the passage of the Patient Protection and Affordable Care Act,236 signed by President 
Obama in March 2010, any private insurance plan written after September 23, 2010,237 must 
cover several categories of preventative services, including preventative care and screenings for 
women.238  In July 2011, the Institute of Medicine released its report recommending that 
preventative care coverage include all FDA-approved contraception, sterilization  procedures and 
relevant education and counseling services.239  Among the factors cited by reproductive health 
advocates in support of  contraception coverage are evidence of significant health benefits 
associated with planned and intended pregnancies; precedent set by other federal and state 
health programs; and the cost-effectiveness of pregnancy-prevention services.240  

V.  The Right to Determine the Number and Spacing of 
Children  

CEDAW explicitly provides for the right  of women to ñdecide freely and responsibly on the 
number and spacing of their children,ò241 and other international treaties and authorities 
implicitly support the existence of this right.  For example, the Committee on Economic, 
Cultural, and Social Rights has interpreted the requirement for state parties to make efforts to 
reduce the stillbirth and infant mortality  rates242 to call for ñmeasures to improve child and 
maternal health, sexual and reproductive health services, including access to family planning . . . 
services and access to information, as well as to resources necessary to act on that 
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information.ò243  The Committee on the Elimination of Discrimination Agai nst Women, in 
expanding on the right of women to determine the number and spacing of their children, noted 
that ñ[d]ecisions to have children or not, while preferably made in consultation with spouse or 
partner, must not nevertheless be limited by spouse, parent, partner or Government.ò244 

Additionally, t he Beijing Platform for Action recognized ñthe basic right of all couples and 
individuals to decide freely and responsibly the number, spacing and timing of their children 
and to have the information and means to do so.ò245 The Programme of Action, developed after 
the 1994 International Conference of Population and Development in Cairo, echoed this 
statement of rights .246 

A.  Access to S afe Abortion  and Contraception  and the Right to 
Determine the Number and Spacin g of Children  

While CEDAW itself never explicitly addresses the right to abortion, ñit nevertheless implies that 
women have the right to access safe and legal abortions.ò247  Its mandate for state parties to 
protect the right of women to determine the number  and spacing of their children  implicitly 
calls for the right to safe abortion .248  As discussed in the right to life section , supra section I I I.B, 
over one-third of pregnancies are unplanned worldwide.  While prevention of unwanted 
pregnancies is an important component to the fulfillment of this and other human rights, access 
to safe and legal abortion will continue to be a necessary element to the realization of this right.  

Access to a wide range of contraceptive methods, too, is a vital part of the fulfill ment of this 
right.  Access to voluntary sterilization methods is of particular importance, as  ñ[s]ome countries 
. . . prohibit sterilization for contraceptive purposes.  Such restrictive laws can have the effect of 
denying individuals their right . . . to decide the number and spacing of their children.ò249  
However, as we will see in the next section, sterilization procedures must be offered on a 
voluntary basis, as coercive contraceptive practices also violate the right to freely decide the 
number and spacing of children.  

The CEDAW Committee has criticized ñthe the limited control that women have over the choice 
of family planning methods and spacing of childrenò and called to ñstrengthen measures aimed 
at the prevention of unwanted pregnancies, including by making a comprehensive range of 
contraceptives more widely available and without restriction and by increasing knowledge and 
awareness about family planning.ò250 The CEDAW Committee has also expressed its concerns 
ñabout the level of maternal mortality rates, particularly those of indigenous women, which are a 
consequence of the insufficient coverage of, and access to, health services, including sexual and 
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reproductive health care.ò251 The Committee has stated that contraceptives should be affordable 
and should include emergency contraception.252 

B.  Freedom from Coercive Pregnancy Termination and Sterilization  and 
the Right to Determine the Number and Spacing of Children  

The Committee on the Elimination of D iscrimination Against Women noted that ñ[c]ompulsory 
sterilization . . . infringes the right of women to decide on the number and spacing of their 
children.ò253   

In A.S. v. Hungary ,254 the Committee on the Elimination of Discrimination Against Women 
considered the case of a Hungarian woman who was subjected to a coerced sterilization 
following a Cesarean section procedure to remove a fetus that she miscarried.255  The doctor 
scribbled on the bottom of the form the following:  

Having knowledge of the death of the embryo inside my womb I firmly request 
my sterilizatio n [a Latin term unknown to the author was used]. I do not intend 
to give birth again; neither do I wish to become pregnant. 256 

The petitioner signed the form, which she believed to be a consent form for the Cesarean 
section, and argued (among other things) that she was denied her right to decide freely and 
responsibly the number and spacing of her children.257  The petitioner stated that she would 
have never agreed to the sterilization due to her religious and cultural beliefs.258  The court 
found that compulsory  sterilization infringes upon the right guaranteed by article 16.1(e) of 
CEDAW, and that the petitionerôs rights were violated under this provision when health care 
workers failed to obtain her informed consent. 259  

A widespread practice of sterilizing Romani women in Slovakia has been documented, reflecting 
discrimination against Romani women that is ñdeeply and disturbingly entrenched in Slovak 
society.ò260  A 2003 report uncovered widespread violations of Romani womenôs human rights, 
including coerced steril ization and the provision of false information about reproductive 
health.261  The report found that Slovak healthcare providers, as a practice, engaged in 
performing sterilizations on Romani women without gaining their informed consent. 262  Often 
these providers attempted to gain consent from patient s while they were undergoing a 
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Caesarean delivery, or used inaccurate medical facts to gain such consent;263 in other cases, 
providers performed the procedure without consent and simply informed the patient they had 
been sterilized afterward .264 

With regard to Roma victims, the CEDAW Committee has called upon states to take measures 
addressing coercive sterilization , including enacting or enforcing targeted legislation, 
monitoring health centers to ensure that informed c onsent is given, ensuring that all medical 
personnel are aware of the relevant international law regarding sterilization, and guaranteeing 
that Roma victims of coercive sterilization have access to effective remedies, including 
compensation.265 The Committee has also called for ending the practice of sterilization in Peru 

ñwithout prior informed consent, using psychological violence or the promise of financial 

incentives, thus affecting womenôs right to decide the number and spacing of their children.ò266 

The CERD Committee has also noted the coercive sterilization  of Roma women and called for 
legal reform, wi th clearer criteria  for informed consent, as well as adequate reparation s to 
address victimsô harms.267 The Human Rights Committee has drawn attention to thi s issue as 
well, and has called for necessary measures to be taken that address the culpability of the 
perpetrators and the harms suffered by the victims, and to ensure that the practice does not 
persist.268   

1. U.S. compliance 

The U.S. has ña long and disturbing history of reproductive coercion of Latina, African -American 
and indigenous women.ò269 According to a shadow report submitted to the Human Rights 
Committee, ñ[w]ell into the last decades of the 20th century, women of color were targeted for 
sterilization , which often was imposed on them coercively, secretly, or without their consent.270 

Today, remnants of this practice are manifested in the disproportionate rates of usage of long-
term or non -reversible contraceptives by poor women and Women of Color:                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                               

Today, poor and low-income women are more than twice as likely as wealthier 
women to use the three-month injectable contraceptive; sterilization is the 
leading method of birth control among Latinas and black women, while the birth 
control pill, a f ully reversible method, continues to be the leading method for 
white women and for women with a university education. 271 
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VI.  The Right to Information  

The right to information flows from a variety of huma n rights sources and principles, and has 
been said to originate from the right to freedom of expression. This right ñis a key component of 
the right to freedom of expression, and is necessary for the protection of all other human 
rights.ò272  Additionally , the right to information emanates from  the right to educatio n explicitly 
recognized by several human rights treaties.273  For instance, CEDAW requires state parties to 
ñtake all appropriate measures to eliminate discrimination against women in order to ensure to 
them equal rights with men in the field of educationò274 and to ensure ñ[a]ccess to specific 
educational information to help to ensure the health and well -being of families, including 
information and advice on family planning.ò275   

Treaty monitoring bodies have provided additional guidance  on the meaning of the right to 
information.  For example, in interpreting the right to health, the Committee on Economic, 
Social, and Cultural Rights noted that the right extended to ñthe underlying determinants of 
health, such as . . . access to health-related education and information, including on sexual and 
reproductive health.ò276  The Committee also called for ñaccess to information, as well as to 
resources necessary to act on that informationò with respect to its mandate for state parties to 
reduce the rates of stillbirth an d infant mortality. 277  The Committee on the Rights of the Child 
noted that ñ[a]dolescents have the right to access adequate information essential for their health 
and development and for their ability to participate meaningfully in societyò278 and called for 
ñinformation on . . . safe and respectful social and sexual behaviours.ò279  Further , the 
Committee on the Elimination of Discrimination Against Women noted that ñwomen must have 
information about contraceptive measures and their use, and guaranteed access to sex education 
and family planning servicesò280 pursuant to article 10(h) of CEDAW. 

Scholars have noted that the right to information poses an increasingly affirmative obligation 
upon governments to ñprovide information that is necessary for the protection and promotion of 
reproductive health and choice, not just to refrain from interfering  with its provision.ò281   

 A.  Adolescents  and the Right to Information 282 

Treaty monitoring bodies provide support for the right to information held specifically by 
adolescentsðin particular, the right to education and information about pregnancy, 

                                                
272 Sandra Coliver, The Right to Information Necessary for Reproductive Health and Choice Under International 
Law , 44 AM. U. L. REV. 1279, 1288 (1995).  For a comprehensive discussion of the right to information and 
reproductive health, see generally id.  
273 UDHR, supra  note 32, art. 26 (ñEveryone has the right to educationò); ICCPR, supra  note 48, art. 19(2) (ñEveryone 
shall have the right to freedom of expression; this right shall include freedom to seek, receive and impart information 
and ideas of all kindsò); ICESCR, supra  note 49,  art. 13(1) (stating that state parties must recognize the right to 
education); CRC, supra  note 53, art. 13(1) (ñThe child shall have the right to freedom of expression; this right shall 
include freedom to seek, receive and impart information and ideas of all kindsò); id . art. 28(1) (stating partic ular 
actions states must take to ensure a childôs right to education). 
274 CEDAW, supra  note 51, art. 10. 
275 Id . art. 10(h). 
276 ICESCR General Comment no. 14, supra  note 179, at ¶ 11. 
277 Id . ¶ 14. 
278 General Comment no. 4, ¶ 26, Committee on the Rights of the Child, 33rd Sess., U.N. Doc. CRC/GC/2003/4 
(2003) [hereinafter CRC General Comment no. 4].  
279 Id . ¶ 26.  
280 CEDAW General Recommendation no. 21, supra  note 244, at ¶ 22. 
281 COOK, supra  note 25, at 210 (emphasis added). 
282 Note that ñadolescentò is not defined in human rights treaties.  The CRC defines ñchildò as anyone under the age of 
18.  CRC, supra  note 53, art. 1.  An adolescent has been defined by the World Health Organization as a person 
between the ages of 10 and 19.  Adolescent Health, WORLD HEALTH ORG., 
http://www.who.int/topics/adolescent_health/en/ (last visited Oct. 10, 2011).  
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contraception, sexually transmitted infections, and HIV/AIDS.  The Committee on the Rights of 
the Child noted that, in order to implement the rights to health and information guaran teed by 
the Convention, ñchildren should have the right to access adequate information related to 
HIV/AIDS prevention and care.ò283  The Committee also called on state parties to provide 
adolescents with ñaccess to sexual and reproductive information, including on family planning 
and contraceptives, the dangers of early pregnancy, the prevention of HIV/AIDS and the 
prevention and treatment of sexually transmitted diseases (STDs).ò284   

The CEDAW Committee has encouraged State parties to enhance education and information 
about reproductive health. The Committee expressed its concern about the inadequacy of sex 
education and the limited availability of all contraceptive methods, especially among indigenous 
women and adolescents.285 The Committee urged one state party to:  

guarantee access to sexual and reproductive health services, attending to the 
information needs of the population, particularly adolescents, by pursuing 
programmes and policies geared to increasing knowledge about various 
contraceptive methods and their availability .286 

The Committee on the Elimination of Discrimination Against Women has noted the need for 
information on sexual and reproductive health specific to adolescents; for example, it urged 
Chile to address the ñsexual and reproductive health services and information needs of 
adolescents . . . through . . . the introduction of effective sex education programmes.ò287     

  1. U.S. compliance 

It has been argued that sex education that either does not teach students about contraception or 
provides false and misleading information violates the right to information. 288  Until recently, 
abstinence-only education programs were the norm in public schools in the U.S.289  It has been 
found that these programs disproportionately harm low -income young Women of Color.290 

 

 

 

 

                                                
283 General Comment no. 3, ¶ 16, Committee on the Rights of the Child, 32nd Sess., U.N. Doc. CRC/GC/2003/3  
(2003) [hereinafter CRC General Comment no. 3]. 
284 CRC General Comment no. 4, supra  note 278, at ¶ 28.  The Committee on the Rights of the Child also stipulated 
that state parties should provide information to adolescent girls in particular, stating that ñ[a]dolescent girls should 
have access to information on the harm that early marriage and early pregnancy can cause.ò  Id . at ¶ 31. 
285 Comm. on the Elimination of Discrimination Against Women, Concluding Comments of the Committee on the 
Elimination of Discrimination Against Women: Peru , ¶¶ 482-83, U.N. Doc. A/57/38/Rev.1 (2002).  
286 Id . at ¶ 483.  
287 Comm. on the Elimination of Discrimination Against Women, Concluding Observations of the Committee on the 
Elimination of Discrimination Against Women: Chile , ¶ 227, U.N. Doc. A/54/38 (1999).  For an in-depth discussion 
on committee work and the right to information, see generally CENTER FOR REPRODUCTIVE RIGHTS, BRINGING RIGHTS TO 

BEAR: THE HUMAN RIGHT TO INFORMATION ON SEXUAL AND REPRODUCTIVE HEALTH  (2008), available at  
http://reproductiverights.org/sites/crr.civicactions.net/files/documen ts/BRB_SexEd.pdf.  
288 See, e.g., Leah J. Tulin, Can International Human Rights Law Countenance Federal Funding of Abstinence -Only 
Education?, 95 GEO. L.J. 1979, 2002 (2007) (ñFor if the right to information means anything at all, it must mean that 
when the state does step forward to provide information, that information cannot be false or misleading.ò). 
289 In May of 2009, President Obamaôs proposed budget eliminated most funding for abstinence-only programs.  
Sharon Jayson, Obama Budget Cuts Funding for Abstin ence-Only Sex Education, U.S.A. TODAY (May 11, 2009), 
http://www.usatoday.com/news/health/2009 -05-11-abstinence-only_N.htm.  
290 CRR CERD SHADOW REPORT, supra  note 93, at 12. 

Crisis pregnancy centers (CPCs) are proliferating in the U.S.  These institutions lure in 
pregnant teens and women by promising ñoptions counseling,ò free pregnancy tests, and 
adoption services.  CPCs, however, do not provide information or referrals about abortion, and 
instead often attempt to persuade the woman not to have an abortion using false and 
misleading tactics and information.  Assuming CPCs receive government funding, and given 
that many CPCs target young women, what is your best argument that providing such funding 
violates international law?  
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B.  Pregnancy, Contraception, STI and HIV/AIDS Education  and the 
Right to Information  

Governments are obligated to ensure that information about the transmission of sexually 
transmi tted infections and HIV/AIDS is  available to its citizens, as well as information on 
pregnancy and abortion. The CEDAW Committee has called for increasing knowledge of 
contraceptive methods to enable informed choices about the number and spacing of 
children and the prevention of unwanted pregnancies; it has also encouraged the 
widespread promotion of sex education.291  Information about family planning is ñcrucial in 
reducing unwanted pregnancies, spacing births, protecting against sexually transmitted 
diseases, promoting maternal and infant health, and giving women more ti me, energy, and 
ability to exercise control over their lives.ò292  As Sandra Coliver put it:  

A strong argument can be made that governments that fail, for instance, to 
provide information about the risks to health of early and closely spaced 
pregnancies and the means to prevent them, or about the risks of and means to 
prevent sexually transmitted diseases, violate an immediate obligation to 
promote freedom of information. 293   

Access to information for refugee women must be given special consideration: 

Without adequate information  and counseling, refugee women cannot be 
expected to make informed choices about family  planning . It is essential that 
reproductive health services and information on such services be made available 
to refugee women within the context of women's empowerment, and not as a 
means of population control. 294 

Governments must also provide information about the risks of carrying a pregnancy to termð
particularly closely -spaced pregnancies or pregnancies that put the life or health of the pregnant 
woman at risk.295  Data suggests that providing information about where to obtain abortions  
ñwould not have a substantial impact on the number of abortions performed in most countries, 
but would have a substantial impact on their safety.ò296 

1. U.S. Compliance 

Another example of a governmentôs failure to provide information as a human rights violation 
can be found in the former U.S. policy known as the ñglobal gag rule.ò297  The policy, which 
denied U.S. funds to international health organizations that provide aborti ons or information 
about abortions, likely violated the United Statesô obligation to provide information under the 

                                                
291 See, e.g., Comm. on the Elimination of Discrimination Against Women, Concluding Comments of the Committee 
on the Elimination of Discrimination Against Women: Angola , supra  note 223, at ¶¶ 162-63; Committee on the 
Elimination of Discrimination Against Women, Report of the Comm. on the Elimination of Discrimination Against 
Women: Gambia , ¶¶ 205-206, U.N. Doc. A/60/38 (2005); Comm. on the Elimination of Discrimination Against 
Women, Concluding Comments of the Committee. on the Elimination of Discrimination against Women: Columbia , 
supra  note 86, at ¶ 23. 
292 Coliver, supra  note 272, at 1285. 
293 Id . at 1299. 
294 Lauren Gilbert, Rights, Refugee Women, and Reproductive Health, 44 AM. U. L. REV. 1213, 1244 (1995). 
295 See Coliver, supra  note 272, at 1295 (ñAll women whose health will be put at risk by a pregnancy have the right to 
receive information t hat others wish to impart to them about ways to minimize the health risks, including termination 
of the pregnancy.ò). 
296 Id . at 1298. 
297 The global gag rule was rescinded by President Obama on his second day in office.  Rob Stein & Michael Shear, 
Funding Restored to Groups that Perform Abortion, Other Care , WASH. POST, Jan. 24, 2009, at A3, available at 
http://www.washingtonpost.com/wp -dyn/content/article/2009/01/23/AR2009012302814.html.  
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ICCPR by ñpreclud[ing] individuals in developing nations from seeking and receiving much -
needed information about family planning and reprodu ctive health options.ò298 

 

C. Informed Consent  and the Right to Information 299  

Coercive contraceptive, sterilization, and abortion  measures also violate the right to 
information.  While many women find long -term or permanent forms of contraception  
convenient, these methods ñhave been used by governments and others to control rather than to 
empower women.ò300  Thus, a governmentôs obligation to refrain from interfering with the right 
to information that is necessary for the protection of reproductive health includes ñthe 
obligation not to perform or permit medical interventions (including abortion , sterilization , or 
contraception) without free and informed  consent.ò301   

The Committee on the Elimination of Discrimination Against W omen considered the right to 
information in A.S. v. Hungary , discussed supra  section V.B.  The petitioner in that case 
brought a claim under the CEDAW provision requiring state parties to provide access to 
information  and advice on family planning. 302  The Committee noted that its General 
Recommendation No. 21 recognizes that ñinformed decision-making about safe and reliable 
contraceptive measures depends upon a woman having information about contraceptive 
measures and their use.ò303  The court then held that the hospitalôs failure to provide the 
petitioner with appropriate information  in order to obtain her informed consent with respect to  
the sterilization procedure violate d her right to information guaranteed by CEDAW .304 

 

VII.  The Right to Equal ity  

The right to equality is guaranteed by a number of human rights instruments.  Generally, human 
rights treaties require that state parties protect the rights and freedoms ensured therein without 
regard to ñrace, colour, sex, language, religion, political or other opinion, national or social 
origin, property, birth or other status.ò305  The ICCPR also specifically holds that ñ[a]ll persons 

                                                
298 See, e.g., Hannah A. Saona, The Protection of Reproductive Rights under International Law: The Bush 
Administrationôs Policy Shift and Chinaôs Family Planning Practices, 13 PAC. RIM L. & POLôY J. 229, 249-50 (2004).  
299 It should be noted that, although informed consent has been abused in certain settings, it remains a core concept 
of empowerment.  At the outset, informed consent was envisioned as a fundamental aspect of service delivery, and 
remains a primary component of patient enablement.  
300 COOK, supra  note 25, at 316. 
301 Coliver, supra  note 272, at 1280. 
302 CEDAW, supra  note 51, art. 10(h). 
303 A.S. v. Hungary, supra  note 254, at ¶ 11.2 (internal quotations omitted). 
304 Id . 
305 UDHR, supra  note 32, art. 2; ICCPR, supra  note 48, art. 2.1; ICESCR, supra  note 49, art. 2.2.  See also Beijing 
Platform for Action, supra  note 174, at ¶ 232(a) (stating governments must ñ[g]ive priority to promoting and 
protecting the full and equal enjoyment by women and men of all human rights and fundamental freedoms without 

What specific aspects of abstinence-only programs violate the human right to 
information?  

Proponents of laws requiring that women listen to state -mandated infor mation 
which is biased against abortion, view an ultrasound of the fetus, or wait 24 hours 
before having an abortion claim that the laws facilitate informed consent.  What are 
the arguments that these laws are inconsistent with informed  consent?  Do these 
types of provisions implicate other human rights?  
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are equal before the law and are entitled without any discrimination to the equal protection of 
the law.ò306  The Human Rights Committee has further expounded on the equality principle as it 
applies to laws that interfere with womenôs right to enjoy privacy, including restrictions on 
access to reproductive health services.307 

CEDAW defines discrimination against women as follows: 

[T]he term ñdiscrimination against womenò shall mean any distinction, exclusion 
or restriction made on the basis of sex which has the effect or purpose of 
impairing or nullifying the recognition, enjoyment or exercise by women, 
irrespective of their marital status, on a basis of equality of men and women, of 
human rights and fundamental freedoms in the political, economic, social, 
cultural, civil or any other field. 308 

Ameliorating the harms caused by different forms of  discrimination against women  requir es 
considering the ways in which various forms of oppression overlap,309 as ñ[m]ultiple and thus 
compounding forms of discrimination often leave women of young age, of minority racial 
groups, and of lower socio-economic status living in rural areas the most vulnerable to the risk 
of poor reproductive and sexual health.ò310  Enforcing equality standards  requires the dual 
approach of accommodating the needs required by womenôs actual differences, such as access to 
reproductive health services, coupled with the ñelimination of discriminatory treatment based 
on gender stereotypes.ò311 

 

A.  Discrimination in Access to Health Care  and the Right to Equality  

With respect to access to health care, CEDAW requires state parties to eliminate discrimination 
against women ñin order to ensure, on a basis of equality of men and women, access to health 
care services, including those related to family planning.ò312  The Committee on Elimination of 
Discrimination Against Women further expounded on this princ iple, stating:  

It is discriminatory for a State party to refuse to provide legally for the 
performance of certain reproductive health services for women. For instance, if 
health service providers refuse to perform such services based on conscientious 

                                                                                                                                                       
distinction of any kind as to race, colour, sex, language, religion, political or  other opinions, national or social origins, 
property, birth or other status.ò). 
306 ICCPR, supra  note 48, art. 26. 
307 HRC General Comment no. 28, supra  note 78, at Æ 20 (ñAnother area where States may fail to respect women's 
privacy relates to their reproduc tive functions, for example, where there is a requirement for the husband's 
authorization to make a decision in regard to sterilization; where general requirements are imposed for the 
sterilization of women, such as having a certain number of children or being of a certain age, or where States impose a 
legal duty upon doctors and other health personnel to report cases of women who have undergone abortion.ò). 
308 CEDAW, supra  note 51, art. 1. 
309 See, e.g., Haider, Out of the Shadows, supra  note 125, at 442 (ñMigrant women's reproductive rights are routinely 
compromised because of discrimination across lines of gender, national origin, or status.ò). 
310 COOK, supra  note 25, at 196. 
311 Rebecca J. Cook & Susannah Howard, Accommodating Womenôs Differences Under the Womenôs Anti-
Discrimination Convention , 56 EMORY L.J. 1039, 1044 (2007). 
312 CEDAW, supra  note 51, art. 12. 

Given that the U.S. has not ratified CEDAW, what other treaties can be used to advance 
equality as it pertains to womenôs access to reproductive health and rights? 
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objection, measures should be introduced to ensure that women are referred to 
alternative health providers. 313 

The CEDAW Committee has criticized womenôs inferior health outcomes. The Committee 
expressed concern regarding the low health status and lower life expectancy of women as well as 
their unequal access to healthcare services and information.314 The Committee called upon a 
State party to ensure that women have equal access to health care, including obstetric and 
maternal healthcare, and reproductive and sexual health services and contraception.315 
Additionally, the Committee recommended that comprehensive research be undertaken into 
womenôs specific health needs by monitoring access to health care and collecting detailed 
disaggregated data on womenôs health.316 Thus, the Committee has emphasized both womenôs 
right to health and their right to equality in the context of reproductive health services and 
contraception.  

Similarly, the Committee on Economic, Cultural, and Social Rights noted that in order to 
eradicate discrimination against women, states must ñdevelop and implement a comprehensive 
national strategy for promoting women's right to health throughout their life span.ò317  This 
strategy must include policies that provide for access to a full range of health care services, 
including sexual and reproductive health services.318  And, the Committee on the Elimination of  
Racial Discrimination ñhas called on States parties to prioritize the provision of health care to 
racial and ethnic minorities.ò319 

If anything, nondiscrimination principles require  that we ñtreat different interests in ways that 
adequately respect those differences, such as womenôs distinct interests in access to prenatal 
care, care during delivery, and postnatal care.ò320 

B.  Racial Discrimination, Reprodu ctive Rights , and t he Right to Equality  

Women of Color face multiple forms of oppression due to the dual forces of culturally or socially 
institutionalized racism and sexism.  As Rebecca Cook put it:  

Racial discrimination manifests itself against women of ethnic or racial 
subgroups in a variety of ways and in different circumstances.  These 
manifestations include a subgroupôs poorer access to care and greater 
vulnerability to abuse and exploitation of their reproductive capacity and 
sexuality.321   

                                                
313 CEDAW General Recommendation no. 24, supra  note 84, at ¶ 11. 
314 Comm. on the Elimination of Discrimination Against Women, Report of the Comm. on the Elimination of 
Discrimination Against Women: Nepal , supra  note 200, at ¶¶ 212-13; Comm. on the Elimination of Discrimination 
Against Women, Concluding Comments of the Committee. on the Elimination of Discrimination Against Women: 
Ethiopia , ¶¶ 257-58, U.N. Doc. A/59/38 (2004).  
315 Comm. on the Elimination of Discrimination Against Women, Concluding comments of the Committee on the 
Elimination of Discrimination against Women: Indonesia , supra  note 200, at ¶¶ 36-37. 
316 See, e.g., Comm. on the Elimination of Discrimi nation Against Women, Concluding comments of the Committee 
on the Elimination of Discrimi nation against Women: Estonia , supra  note 202, at ¶ 25; Comm. on the Elimination of 
Discrimination Against Women, Concluding Comments of the Comm. on the Elimination o f Discrimination against 
Women: Suriname , supra  note 202, at ¶¶ 29-30; Comm. on the Elimination of Discrimination Against Women, 
Report of the Comm. on the Elimination of Discrimination Against Women: Nepal , supra  note 200, at ¶¶ 212-13. 
317 ICESCR General Comment no. 14, supra note 179, at ¶ 21. 
318 Id . 
319 CRR CERD SHADOW REPORT, supra  note 93, at 8 (citing Comm. on the Elimination of Racial Discrimination,  
Concluding Observations of the Committee on the Elimination of Racial Discrimiation: Denmark , ¶ 17, U.N. Doc. 
CERD/C/304/Add.2 (1996).  
320 COOK, supra  note 25, at 199. 
321 Id . at 206. 
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The Committee on the Elimination of Racial Discrimination has add ressed intersectionality 
issues and highlighted how race and gender oppression interconnect in the context of 
reproductive r ights.  The Committee noted that ñracial discrimination does not always affect 
women and men equally or in the same way. There are circumstances in which racial 
discrimination only or primarily affects women, or affects women in a different way, or to a 
different degree than men.ò322  The Committee went on to say, ñ[c]ertain forms of racial 
discrimination may be directed towards women specifically because of their gender, such as . . . 
the coerced sterilization of indigenous women.ò323   

Treaty monitoring bodies  have address the substandard access of women of color, 
indigenous women and other marginalized groups to adequate reproductive and sexual 
healthcare. The CERD Committee has been concerned about the protection of the rights 
of ethnic minorities  in one state and ñthe impact of its population-planning policies on the 
enjoyment of reproductive rights by persons belonging to such minorities.ò324 A number 
of TMBs have been concerned about the disproportionate  number of HIV/AIDS infections 
and other health concerns in certain communities as well as the limited access of 
marginalized groups to sexual and reproductive health services,325 particularly among  
adolescents.326   

1. U.S. compliance 

Racial disparities persist in Americansô  access to health care and the quality of care they receive.  
Women of color are more likely to lack access to affordable healthcare provided by either private 
health insurance or a government healthcare program: 30 percent of Latinas, 19 percent of 
Asian/Pacific Islander women, and 18 percent of African American women lack affordable 
healthcare, compared with 10 percent of white women.327 They are also more likely than white 
women to rely on Medicaid for their healthcare coverage; Latinas are twice as likely and African 
American women are three times as likely. 328 Women of color face persistent disparities in 
reproductive and sexual health, particular ly as regards maternal mortality, STIs, and 
unintended pregnancies.329 Together, Latinas and African American women account for 80% of 
newly reported HIV diagnosis. 330 Use of contraception among low- income women, and 
particularly  among low-income women of color has declined in recent years, and women of color 
are significantl y more likely to face an unintended  pregnancy or require abortion services.331  

In its 2008 review, the CERD Committee criticized the U.S. for ñwide disparities [that] continue 
to exist in the field of sexual and reproductive health, particularly with regard to the high 

                                                
322 General Recommendation no. 25, ¶ 1, Committee on the Elimination of Racial Discrimination, 56th Sess., U.N. 
Doc. A/55/18, annex V (2000) [hereinafter CERD General Recommendation n o. 25]. 
323 Id . at ¶ 2. 
324 Comm. on the Elimination of Racial Discrimination, Concluding Observations of the Committee on the 
Elimination of Racial Discrimination: Vietnam , ¶ 417, A/56/18 (2001).  
325 See, e.g. Comm. on the Elimination of Racial Discrimination,   Concluding Observations of the Committee on the 
Elimination of Racial Discrimination: Panama ,  ¶ 19, U.N. Doc. CERD/C/PAN/CO/15-20 (2010); Comm. on the 
Elimination of Racial Discrimination, Concluding Observations of the Committee on the Elimination of R acial 
Discrimination: India,  ¶ 24, U.N. Doc. CERD/C/IND/CO/19 (2007); Comm. on the Elimination of Discrimination 
Against Women, Concluding Observations of the Committee on the Elimination of Discrimination Against Women: 
Columbia, supra note 86, at ¶¶ 22-23; Comm. on the Elimination of Discrimination Against Women, Concluding 
Observations of the Committee on the Elimination of Discrimination Against Women: Nicaragua, ¶¶ 17-18,  U.N. 
Doc. CEDAW/C/NIC/CO/6 (2007).  
326 Comm. on the Rights of the Child. Concluding Observations of the Committee on the Rights of the Child: Ecuador,  
¶¶ 60-61, U.N. Doc. CRC/C/ECU/CO/4 (2010).  
327 CRR UPR REPORT, supra note 96, at¶ 3. 
328 Id . at ¶ 4.  
329 Id . at ¶ 9. 
330 Id . at ¶ 12 
331 Id . at  ¶ 13. 
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maternal and infant mortality rates among women and children belonging to racial, ethnic and 
national minorities, especially African Americans, the high incidence of unintended pregnancies 
and greater abortion rates affecting African American women, and the growing disparities in 
HIV infection rates for minority women.ò332  In order to address these disparities, the 
Committee recommended that the U.S. improve access to reproductive health and family 
planning services by reducing Medicaid eligibility barriers and provid ing adequate sexual 
education to prevent unintended pregnancies and sexually transmitted infections.  

C. Pregnancy -Based Discrimination and  the Right to Equality  

Pregnancy-based discrimination has also been addressed by treaty monitoring bodies.  For 
example, the Committee on Economic, Cultural, and Social Rights defined sex discrimination as 
discrimination ñbased on the differential treatment of women because of their biology, such as 
refusal to hire women because they could become pregnant.ò333  Thus, ñ[t]he right to sexual non-
discrimination requires that societies treat different biological interests, such as pregnancy and 
childbirth, in way s that reasonably accommodate those differences.ò334   

 

D.  Restrictive Abortion Laws  and the Right to Equality  

Restrictive abortion laws violate a womanôs right to non-discrimination because they ñimpose[] 
the costs of reproduction on women, and reinforce[] the stereotype that women are defined by 
their reproductive capacity and that they are therefore ultimately responsible for human 
reproduction.ò335  As Cook argues, discrimination against women contributes to maternal 
mortality and morbidity:  

States worldwide have failed to eliminate the many specific forms of 
discrimination against women that contribute to maternal death and disability. 
This is nowhere more apparent than in the estimated nineteen million women 
compelled to resort to unsafe abortions resulting in the premature, preventable 
deaths of 68,000 women worldwide. 336 

States that place unduly burdensome requirements upon abortion providers (called targeted 
restric tions on abortion providers  in the U.S.) are also in violation of non-discrimination 
principles for failing to ensure equal access to health care services.337 

The Special Rapporteur  on the Right to Health highlighted  how criminal abortion laws can 
restrict womenôs equal access to reproductive health care:  

The causal relationship between the gender stereotyping, discrimination and 
marginalization of women and girls and their enjoyment of their right to sexual 

                                                
332 Comm. on the Elimination of All Forms of Racial Discrimination, Concluding Observations of the Committee on 
the Elimination of Racial Discrimination: United States , ¶ 33, U.N. Doc. CERD/C/USA/CO/6 (2008).  See also CRR 

HUMAN RIGHTS COMMITTEE SHADOW REPORT, supra  note 94, at 7 (ñAfrican-Americans, Latinas, Native Americans, and 
other nonwhite ethnic groups in the United States feel the brunt of government -imposed reproductive health 
restrictions because they are much more likely than whites to be poor, to lack health insurance, or to be subject to 
government-imposed restrictions on reproductive health coverage.ò). 
333 ICESCR General Comment no. 16, supra  note 198, at ¶ 11. 
334 COOK, supra  note 25, at 197. 
335 Cook & Howard, supra  note 212, at 1051. 
336 Id . at 1040. 
337 See id. at 1055. 

Can CEDAW or the ICESCR be interpreted to establish a right to paid maternity leave? How 
would you characterize such a claim under each of those treaties? 
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and reproductive health is well documented (see E/CN.4/2002/83 and 
E/CN.4/2004/49). Criminalization generates a nd perpetuates stigma; restricts 
their ability to make full use of available sexual and reproductive health -care 
goods, services and information; denies their full participation in society; and 
distorts perceptions among health-care professionals which, as a consequence, 
can hinder their access to health-care services. Criminal laws and other legal 
restrictions disempower women, who may be deterred from taking steps to 
protect their health, in order to avoid liability and out of fear of stigmatization. By 
restricting access to sexual and reproductive health-care goods, services and 
information these laws can also have a discriminatory effect, in that they 
disproportionately affect those in need of such resources, namely women. As a 
result, women and girls are punished both when they abide by these laws, and are 
thus subjected to poor physical and mental health outcomes, and when they do 
not, and thus face incarceration.338 

E. Third - Party Authorization Requirements  and the Right to Equality  

The Convention on the Elimination of Discri mination Against Women has noted that state 
parties should not restrict womenôs access to health services ñon the ground that women do not 
have the authorization of husbands, partners, parents or health authorities, because they are 
unmarried or because they are women.ò339  The Committee has also expressed concern at state 
partiesô requirements that  a woman obtain consent from her spouse in order to receive 
reproductive health services.340 This has included requirements that a wife obtain her husbandôs 
consent for sterilization ,341  or to access contraceptive services.342 The Special Rapporteur on 
Violence against Women noted:  

Non-provision of contraception and contraceptive advice may also result from 
discrimination in the delivery of healt h services. In some societies, contraceptive 
advice is not given to unmarried persons or adolescents. Even where a woman is 
married, in the absence of authorization by her husband or male partner, she may 
be denied access to reproductive health services and health services more 
generally.343 

Other treaty bodies have also highlighted the rights of adolescents or unmarried persons to 
access comprehensive reproductive  healthcare.344  

                                                
338 Special Rapporteur on the Right to Health , Report of the special rapporteur on the right of everyone to the 
enjoyment of the highest attainable standard of physical and mental health: Sexual and reproductive health, supra  
note 157, at ¶ 17. 
339 CEDAW General Recommendation no. 24, supra  note 84, at ¶ 14. 
340 See, e.g., Comm. on the Elimination of Discrimination Against Women, Concluding Observations of the 
Committee on the Elimination of Discrimination Against Women: Indonesia , ¶ 284(c), U.N. Doc. A/53/38/Rev.1 
(1998) (expressing concern over ñthe requirement that the wife obtain her husband's consent with regard to 
sterilization or abortion, even when her life is in danger.ò).  
341 See id .; Comm. on the Elimination of Discrimination Against Women, Concluding Comments of the Committee on 
the Elimination of Discrimination Against Women: St. Vincent and the Grenadines , ¶ 140; U.N. Doc. A/52/38/Rev.1 
(1997). 
342 Comm. on the Elimination of Discrimination Against Women, Concluding Comments of the Committee on. on the 
Elimination of Discrimin ation Against Women: Benin , ¶¶ 157-58, U.N. Doc. A/60/38 (2005).  
343 Special Rapporteur on Violence Against Women,  Report of the Special Rapporteur on violence against women, 
its causes and consequences: Policies and practices that impact womenôs reproductive rights and contribute to, 
cause or constitute violence against women , ¶ 73; E/CN.4/1999/68/Add.4  (1999). 
344 see e.g. Comm. on the Rights of the Child, Concluding Observations of the Committee on the Rights of the Child: 
Bulgaria , ¶¶ 47-48, U.N. Doc. CRC/C/BGR/CO/ 2 (2008); Comm. on the Elimination of Discrimination Against 
Women, Concluding Comments of the Committee on the Elimination of Discrimination against Women: Maldives , 
supra  note 250, at ¶¶ 33-34. 
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1. U.S. compliance 

Thirty -six states require some parental involvement in a minorôs decision to have an abortion.345 
Each state with parental involvement laws must have an alternative judicial bypass procedure 
through which  a minor can obtain approval for an abortion from a judge. 346  This process 
requires the minor to appear in front of a ju dge and be subjectively deemed ñmatureò and 
ñcapable of making an informed decision.ò347  Only some of the 36 states that require parental 
notification make excepti ons under certain circumstances, permitting an abortion in a medical 
emergency or in cases of abuse, assault, incest, or neglect.348Forcing a young woman to involve 
her parents or the judicial system against her will may increase unsafe or self-induced abortions, 
family violence, unwanted childbirth, and late -term abortions. 349     

 

VIII.  The Right to Freedom from Torture  and Cruel, Inhumane , 
and Degrading Treatment  

The right to be free from torture and inhumane and degrading treatment is supported by a 
number of international treaties and is regarded as a jus cogens norm. 350  The right to be free 
from violence, including sexual violence, flows from these rights.  These right s now encompass a 
stateôs obligation to ensure ñthat the inherent dignity of women is respected, protected, and 
fulfilled,ò which reflects a shift from its tradit ional application to the treatment of prisoners. 351  
This also reveals a shift in international legal theories of state responsibility from that of a 
ñnegativeò state responsibilityðstates merely had an obligation to refrain from interfering  with 
human right sðto a positive obligationðstates are required to take affirmative steps to protect 
human rights. 352  This is perhaps most notable in the realm of the movement to prevent violence 
against women, as womenôs rights activists sought to remove the commonly-viewed ñprivateò 
domain of the home to the public sphere in order to expose the prevalence of domestic violence.  
In doing so, ñfeminists had to challenge this incarnation of the public/private distinction, and 
discovered, in the process, that the international human rights process was not impenetrable to 
global organizing and that basic human rights principles include certain positive state 
responsibilities that should apply to private gender violence.ò353 

                                                
345 GUTTMACHER INST., STATE POLôS IN BRIEF:  PARENTAL INVOLVEMENT IN M INORSô ABORTIONS 1-2 (June 2011), available 
at http://www.guttmacher.org/statecenter/spibs/spib_PIMA.pdf.  
346 Id.  
347 Heather Boonstra & Elizabeth Nash, Minors and the Right to Consent to Health Care , GUTTMACHER REP. ON PUB. 
POLôY (Aug. 2000), available at  http://www.guttmacher.org/pubs/tgr/03/4/gr030404.pdf.  
348 Id. 
349 NARAL  PRO-CHOICE AM. FOUNDATION , WHO DECIDES?:  THE STATUS OF WOMENôS REPRODUCTIVE RIGHTS IN THE UNITED 

STATES 19 (2011), available at  http://ww w.prochoiceamerica.org/government -and-you/who -decides/who-decides-
2011.pdf. 
350 General Comment no. 24, ¶ 10, Human Rights Committee, 20th Sess., U.N. Doc. CCPR/C/21/Rev.1/Add.6  (1994) 
[hereinafter HRC General Comment no. 24].  See also Elizabeth Dietz, Violence Against Women in the United States: 
An International Solution , 13 ARIZ. J. INTôL & COMP. L. 551, 563 (1996) (arguing that violence against women violates 
three jus cogens norms: the right to life, the right to be free from torture, and the right to eq uality before the law). 
351 COOK, supra  note 25, at 170.  Cook notes that ñ[t]he traditional application of the right to be free from torture and 
from cruel, inhuman, and degrading treatment was only to ensure that prisoners are treated in humane ways.ò  Id . 
352 See Elizabeth M. Misiaveg, Important Steps and Instructive Models in the Fight to Eliminate Violence Against 
Women, 52 WASH. & LEE L. REV. 1109, 1116-17 (1995). 
353 Rhonda Copelon, International Human Rights Dimensions of Intimate Violence: Another Strand  in the Dialectic 
of Feminist Lawmaking , 11 AM. U. J. GENDER SOC. POLôY & L. 865, 867 (2003).  

How would you support a claim that prohibitions on same -sex marriage violate the right to 
equality, particularly the right to be free from gender -based discrimination? 
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The right generally flows from the UDHR, the CRC, and the ICCPR.  The UDHR and the ICCPR 
both hold that ñ[n]o one shall be subjected to torture or to cruel, inhuman or degrading 
treatment or punishment.ò354  The CRC protects children from torture or cruel, inhuman or 
degrading treatment. 355  The ICCPR especially protects people from nonconsensual medical or 
scientific experimentation as a part of this right. 356 

Importantly, the Committee on the Elimination of Discrimination Against Women has deemed 
gender-based violence as a form of discrimination against women.357  The Committee offered 
instructive examples that further solidified the relationship between violence against women 
and discriminatory attitudes towards women:  

CEDAW stated that traditional beliefs which accord women a subordinate status 
to men perpetuate and justify abusive conduct toward women, such as domestic 
violence and dowry-related deaths. This relationship between discrimination 
against women and violence against women seems to be the essence of CEDAW's 
interpretation that gender -based violence falls within the definition of 
discrimination. 358  

A.  Restrictive Abortion Laws  and the Right to be Free from Torture and 
Cruel, Inhuman and Degrading Treatment  

The Human Rights Committee addressed the right to be free from cruel, inhuman, and 
degrading treatment as it related to forcing a young woman to carry her pregnancy to term in 
K.L. v. Peru.359  In that case, the petitioner was seventeen years old when she became 
pregnant.360  When she was approximately four months pregnant, a scan revealed that she was 
carrying an anencephalic fetus.361  K.L. was advised by medical personnel that carrying the 
pregnancy to term would involve serious risks to her life, and thus she decided to terminate the 
pregnancy.362  However, the hospital director refused to perform the abortion c laiming that it 
did not fall within the life and health exceptions to Peruôs abortion ban, and thus the petitioner 
was forced to carry the fetus to term.    The child died after four days, during which time the 
petitioner was forced to breast-feed her.363  After the death, K.L. became severely depressed and 
required psychiatric treatment.  The petitioner claimed that her right to be free from cruel or 
inhumane treatment (among other rights) under the ICCPR was violated.  The petitioner 
argued: 

The fact that she was obliged to continue with the pregnancy amounts to cruel 
and inhuman treatment, in her view, since she had to endure the distress of 
seeing her daughter's marked deformities and knowing that her life expectancy 
was short. She states that . . . she was subjected to an ñextended funeralò for her 
daughter, and sank into a deep depression after her death.364 

                                                
354 UDHR, supra  note 32, art. 5; ICCPR, supra  note 48, art. 7. 
355 CRC, supra  note 53, art. 37(a). 
356 ICCPR, supra  note 48, art. 7. 
357 CEDAW General Recommendation no. 19, supra  note 253, at ¶ 1. 
358 Misiaveg, supra  note 232, at 119 (citing CEDAW General Recommendation no. 19, supra  note 253, at ¶ 11). 
359 Human Rights Comm., Huamán v. Peru, U.N. Doc. CCPR/C/85/D/1153/2003 (Nov. 22, 2005) [hereinafter K.L. v. 
Peru]. 
360 Id . at ¶ 2.1 
361 Id . 
362 Id . at ¶ 2.2. 
363 Id .  at ¶ 2.6.  See also Press Release, Center for Reproductive Rights, UN Human Rights Committee Makes 
Landmark Decision Establishing Womenôs Right to Access Legal Abortion (Nov. 17, 2005), available at  
http://reproductiveri ghts.org/en/press -room/un -human-rights-committee-makes-landmark -decision-establishing-
womens-right -to-access-to-. 
364 K.L. v. Peru. supra  note 359, at ¶ 3.4. 
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The Human Rights Committee agreed.  In its decision, the Committee noted that ñthe right set 
out in article 7 of the Covenant relates not only to physical pain but also to mental suffering, and 
that the protection is particularly important in the case of minors.ò365  Accordingly, the 
Committee found that Peru violated the petitionerôs right to be free from cruel, inhuman, or 
degrading treatment. 366 

The Beijing Platform for Action specifically addressed forced abortion and sterilization as they 
relate to violence against women.  The Platform concluded that ñ[a]cts of violence against 
women also include forced sterilization and forced abortion, coercive/forced use of 
contraceptives.ò367  

Abortion restrictions, particularly those without exceptions for the life or health of the pregnant 
woman, may also violate this right .368  For example, in its report on Peruôs compliance with the 
ICCPR, the Human Rights Committee expressed concern that Peru continues to subject abortion 
to criminal penalties, and noted that such criminal provisions are incompatible with the ICCPRôs 
prohibition on  torture and cruel, inhuman or degrading treatment or punishment. 369   

Commenting on laws that severely restricted abortion, the Committee Against Torture affirmed 
that  a state ñfailed to take steps to prevent acts that put womenôs physical and mental health at 
grave risk and that constitute cruel and inhuman treatment.ò370 The Committee also criticized a 
complete ban on abortion, which resulted  in serious harm to women, as a violation of Article 2 
of the Convention, which prohibits  torture, and Article 16, which prohibits cruel, inhuman and 
degrading treatment. 371   The Committee recommended that a state consider legalizing abortion 
in cases of rape, incest or life endangerment because for women ñthis situation entails constant 
exposure to the violation committed against her and causes serious traumatic stress and a risk of 
long-lasting psychological problems such as anxiety and depression.ò372 

The Committee Against Torture has also discussed the rights of women to receive post-abortion 
care, no matter the legal status of abortion in the country. It called upon a state to ñ[e]liminate 
the practice of extracting confessions for prosecution purposes from women seeking emergency 
medical care as a result of illegal abortionò373 and ñensure immediate and unconditional 
treatment of persons seeking emergency medical care.ò374 

                                                
365 Id . at ¶ 6.3. 
366 Id . 
367 Beijing Platform for Action, supra  note 174, at ¶ 115.  See also CEDAW General Recommendation no. 19, supra  
note 253, at Æ 22 (ñCompulsory sterilization or abortion adversely affects women's physical and mental health.ò). 
368 Lord, supra  note 105, at 604 (noting that ñthe U.N.'s Human Rights Committee . . . has noted a correlation 
between laws that restrict abortion and situations in which women have been subjected to cruel, inhuman, or 
degrading treatment.ò). 
369 Human Rights Comm., Concluding Observations of the Human Rights Committee: Peru , ¶ 20, U.N. Doc. 
CCPR/CO/70/PER (2000).  
370 Comm. Against Torture , Concluding Observations of the Committee Against Torture: Peru , ¶ 23, U.N. Doc. 
CAT/C/PER/CO/4 (2006).  
371Comm. Against Torture , Concluding Observations of the Committee Against Torture:  El Salvador , ¶ 23 U.N. Doc. 
CAT/C/SLV/CO/2 (2009) . 
372Comm. Against Torture , Concluding Observations of the Committee Against Torture:  Nicaragua , supra  note 132, 
at ¶ 16. 
373 Comm. Against Torture , Concluding Observations of the Committee Against Torture: Chile , ¶ 6(j), U.N. Doc. 
CAT/C/CR/32/5 ( 2004).  
374 Id ; Comm. Against Torture , Concluding Observations of the Committee Against Torture : Nicaragua , supra  note 
138, at ¶ 16. 
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B.  Rape  and the Right to be Free from Torture and Cruel, Inhuman and 
Degrading Treatment  

One out of every three women worldwide has experienced sexual violence in her lifetime.375  
Increasingly, more attention is brought to sexual violence against women and girls in armed 
conflict, 376 instances which can often be attributed to state sanctioning or acquiescence to such 
practices.  

In 2008, the Committee Against Torture found that state -sanctioned acts of rape violate the 
Convention Against Torture (ñGeneral Comment No. 2ò).377  This includes a stateôs failure  to 
prevent and protect victims from gender -based violence.  However, the Convention Against 
Torture protects victims from sexual violence that the government is responsible for, either 
directly or by way of acquiescence.  Nevertheless, because torture is widely regarded as a jus 
cogens norm from which no derogation is permitted whatsoever, a declaration that rape is 
torture provides the strongest possible international protections for victims of sexual violence.  

The Convention Against Torture issued two decisions prior to promulgating General Comment 
no. 2 which suggested that rape can be considered torture under Article 1 of CAT.  First, i n C.T. 
and K.M v. Sweden,378 the petitioner , a citizen of Rwanda, was interrogated by Rwandan 
officials and repeatedly raped.379  She became pregnant as a result.380  The petitioner 
subsequently escaped to Sweden where her son was born.  She argued that, if forced to return to 
Rwanda, she would be interrogated and raped again in order to force her to reveal how she 
escaped.381  The Committee Against Torture found that she was repeatedly raped and, as such, 
was ñsubject[ed]  to tortureò during her detention.382  That same year the Committee Against 
Torture decided V.L. v. Switzerland ,383 in which the complainant, a citizen of Bel arus, alleged 
that she, too, was detained and raped repeatedly by government officials prior to her departing 
the country.384  In this case, the Committee voiced an even stronger opinion that rape is torture 
under CAT: 

The acts concerned, constituting among others multiple rapes, surely constitute 
infliction of severe pain and suffering perpetrated for a number of impermissible 
purposes, including interrogation, intimidation, punishment, retaliation, 
humiliation and discrimination based on gender. Therefore, the Committee 
believes that the sexual abuse by the police in this case constitutes torture even 
though it was perpetrated outside formal detention facilities. 385 

The Committeeôs ñclear and deliberate analysis [in V.L. v. Switzerland ] makes it clear beyond 
doubt how rape fits the definition of torture and gives a strong indication that the Committee 

                                                
375 George Mason University Sexual Assault Services, Worldwide Sexual Assault Statistics, available at  
http://www.scribd.com/doc/39239178/Wor ldwide-Sexual-Assault-Statistics (last visited Oct. 10, 2011). 
376 See, e.g., UNITED NATIONS POPULATION FUND , SEXUAL VIOLENCE AGAINST WOMEN AND GIRLS IN WAR AND ITS 

AFTERMATH : REALITIES , RESPONSES, AND REQUIRED RESOURCES (2006), available at  
http://www.unfpa .org/emergencies/symposium06/docs/finalbrusselsbriefingpaper.pdf.  
377 General Comment no. 2, ¶ 18, Committee Against Torture, U.N. Doc. CAT/C/GC/2 (2008) [hereinafter CAT 
General Comment no. 2]. 
378 Comm. Against Torture, C.T. and K.M. v. Sweden, U.N. Doc CAT/C/37/D/279/2005 (2007).  
379 Id . at ¶ 2.1. 
380 Id . 
381 Id . at ¶ 3.1. 
382 Id . at ¶ 7.5. 
383 Comm. Against Torture, V.L. v. Switzerland, U.N. Doc CAT/C/37/D/262/2005 (2007).  
384 Id . at ¶ 2.3. 
385 Id . at ¶ 8.10. 
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has confined its prior reluctance to address sexual violence as torture to the past.ò386  In its 2008 
General Comment no. 2, the Committee formalized these rulings, making it clear that rape is 
torture under the meaning of CAT. 

The Committee Against Torture has soundly condemned sexual violence as torture in its 
Concluding Observations, criticizing a state for its ñ[i]nadequate protection against rape and 
other forms  of sexual violence, which are allegedly frequently used as forms of torture or ill-
treatment,ò387 and calling upon another state to develop ñan official programme for the 
rehabilitation of victims of torture including sexual violence, providing them recogni tion as 
victims and the capacity to pursue redress and their right to fair and adequate compensation 
and rehabilitation in accordance with the requirements of the Convention.ò388 It is clear that 
sexual violence is a form of torture, as the Committee instructed one state to work on ñclarifying 
the definition of torture by including a non -exhaustive list specifying various forms of torture, 
including sexual violence, on the forms victims must complete.ò389 States must investigate and 
punish any instances of torture and sexual violence.390  

 

C. Female Genital Cutting  and the Right to be Free from Torture and 
Cruel, Inhuman and Degrading Treatment  

Female genital cutting (FGC)391 includes procedures that intentionally alter or injure female 
genital organs for non -medical reasons.392  It has been estimated that  100 to 140 million girls 
and women are currently liv ing with the consequences of FGC globally.393 

The Human Rights Committee explicitly connected FGC to torture and other cruel, inhumane, 
and degrading treatment in its General Comment no. 28, which mandates state parties to take 

                                                
386 Katharine Fortin, Rape as Torture: An Evaluation of the Comm ittee Against Tortureôs Attitude to Sexual 
Violence, 4 UTRECHT L. REV. 145, 149 (2008).  For an analysis of these two cases and CATôs General Comment no. 2, 
see generally id. 
387 Comm. Against Torture , Concluding Observations of the Committee Against Torture : Colombia , ¶ (9(d)(ii), U.N. 
Doc. CAT/C/CR/31/1 (2003).  
388 Comm. Against Torture , Concluding Observations of the Committee Against Torture: Bosnia and Herzegovina , ¶ 
10(e), U.N. Doc. CAT/C/BIH/CO/1 (2005).  
389 Comm. Against Torture , Concluding Observations of the Committee Against Torture: Chile , ¶ 7(k), U.N. Doc. 
CAT/C/CR/32/5 ( 2004).  
390 See Comm. Against Torture, Concluding Observations of the Committee Against Torture: Colombia , supra  note 
387, at ¶ 10(f); Comm. Against Torture, Concluding Observations of t he Committee Against Torture: Nepal , ¶ 27, 
U.N. Doc. CAT/C/NPL/CO/2 (2005); Comm. Against Torture , Concluding Observations of the Committee Against 
Torture: Indonesia , ¶ 16, U.N. Doc. CAT/C/IDN/CO/2 (2008); Comm. Against Torture , Concluding Observations of  
the Committee Against Torture: Algeria , ¶ 15, U.N. Doc. CAT/C/DZA/CO/3 (2008); Comm. Against Torture , 
Concluding Observations of the Committee Against Torture:  Burundi , ¶ 11, U.N. Doc. CAT/C/BDI/CO/1 ( 2006).  
391 The terms ñfemale circumcisionò and ñfemale genital mutilationò are also used in the literature.  However, the term 
ñfemale circumcision,ò while used historically, is utilized with less frequency now, as ñthis procedure in whatever form 
it is practiced is not at all analogous to male circumcision.ò  COOK, supra  note 25, at 262.  The term ñfemale genital 
mutilationò was then adopted and is used with some regularity (for instance, it is the term used by the World Health 
Organization and within the Inter -African Committee on Traditional Practices Affect ing the Health of Women and 
Children); however, ñthe use of the term may offend women who have undergone the procedure and do not consider 
themselves mutilated or their families as mutilators.ò  Id.  Thus, this Primer will use the term ñfemale genital cutting.ò 
392 Female Genital Mutilation , WORLD HEALTH ORGANIZATION , May 2008, 
www.who.int/mediacentre/factsheets/fs241/en/index.html.  
393 Id . 

In recent years, awareness has been raised about the prevalence of sexual assault in U.S. 
prisons.  How would you make the claim that this rises to the level of a human rights violation?  
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steps to eliminate the practice of FGC in order to be compliant with ICCPRôs prohibition on 
torture or to cruel, inhuman or degrading treatment or punishment. 394 

The Committee on the Elimination of Discrimination  Against Women has addressed FGC 
several times.  CEDAW itself deals with FGC indirectly in that it requires state parties to ñmodify 
the social and cultural patterns of conduct of men and women, with a view to achieving the 
elimination of prejudices and customary and all other practices which are based on the idea of 
the inferiority or the superiority of either of the sexes or on stereotyped roles for men and 
women.ò395  The Committeeôs General Recommendation no. 14, however, deals explicitly with 
FGC; it unequivocally requires state parties to take ñappropriate and effective measures with a 
view to eradicating the practice of female circumcisionò396 and to adjust public health policies to 
include ñappropriate strategies aimed at eradicating female circumcision.ò397  Thus, General 
Recommendation no. 14 ñrecognizes the cultural, traditional, and economic factors that 
perpetuate the practice of [FGC],ò398 while also addressing ñthe health related aspects of [FGC] 
and changing cultural attitudes toward FGM through educational pr ograms.ò399 

In its General Recommendation no. 19 the Committee continued to address the societal aspects 
that inform the continued practic e of FGC worldwide:  

Traditional attitudes by which women are regarded  as subordinate to men or as 
having stereotyped roles perpetuate widespread practices involving violence or 
coercion, such as . . . female circumcision. Such prejudices and practices may 
justify gender-based violence as a form of protection or control of women. The 
effect of such violence on the physical and mental integrity of women is to 
deprive them the equal enjoyment, exercise and knowledge of human rights and 
fundamental freedoms.400 

CEDAW has continued to address the problem of FGC both in its general comments401 and in its 
reports on state partiesô compliance with the treaty.402  The Committee Against Torture has 
stated that female genital cutting ñviolate[s] the physical integrity and human dignity of women 
and girls,ò and ñconstitute[s] cruel, inhuman or degrading treatment of women and girlsò403The 
Committee has called upon states to eradicate female genital cutting through passing legislation 
banning the practice,404 and conducting awareness-raising campaigns and punishing the 

                                                
394 HRC General Comment no. 28, supra  note 78, at 11. 
395 CEDAW, supra note 51, art. 5(a). 
396 General Recommendation no. 14, ¶ 5(a), Committee on the Elimination of All Forms of Discrimination Against 
Women, 9th Sess., U.N. Doc. A/45/38 (1990) [hereinafter CEDAW General Recommendation no. 14]. 
397 Id . ¶ 5(b). 
398 CTR. FOR REPRODUCTIVE RIGHTS, BRINGING RIGHTS TO BEAR: FEMALE GENITAL MUTILATION AND OTHER HARMFUL 

PRACTICES 3 (2008), available at 
http://reproductiverights.org/sites/crr.civicactions.net/files/documents/BRB_FGM_10.08.pdf [hereinafter CRR 

FEMALE GENITAL MUTILATION ].  
399 Id . 
400 CEDAW General Recommendation no. 19, supra  note 253, at ¶ 11. 
401 See, e.g., CEDAW General Recommendation no. 24, supra  note 84, at Æ 15 (emphasizing state partiesô obligation to 
take steps to eliminate FGM). 
402 See, e.g., Comm. on the Elimination of Discrimination Against Women, Concluding Observations of the 
Committee on the Elimination of Discrimination Against Women: Cameroon , ¶ 54, U.N. Doc. A/55/38 (2000) 
(noting with concern that ñthere is no holistic approach to the prevention and elimination of the various forms of 
violence against women and girls, in particular female genital mutilation and domestic violenceò and urging the 
government to implement programs to ñchange ways of thinking and the stereotyped perceptions of the roles and 
responsibilities of women and men.ò).   
403 Comm. Against Torture , Concluding Observations of the Committee Against Torture : Chad, ¶ 30, U.N. Doc. 
CAT/C/TCD/CO/1 (2009).  
404 Comm. Against Torture , Concluding Observations of the Committee Against Torture : Cameroon, ¶ 11(c), U.N. 
Doc. CAT/C/CR/31/6 (2003)  
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perpetrators where legislation  already exists. 405 Overall, all six committees have recommended 
measures to change underlying beliefs regarding the role of custom and religion in perpetuation 
of FGC through education and outreach.406   

D. Cruel, Inhuman and Degrading Treatment  and Shacklin g During 
Labor and t he Right to be Free from Torture  

Despite the fact that an estimated 6 to 10 percent of incarcerated women are pregnant, prisons 
consistently fail to fulfill the needs of pregnant women.  407 Moreover, pregnant women 
incarcerated in state facilities are frequently shackled while being transported and during 
childbirth. 408  The practice of shackling incarcerated women in labor is relatively commonplace 
in the U.S.409  The Federal Bureau of Prisons banned the practice in 2008.410 However, women 
in prison are still routinely shackled, as most are in state rather than federal custody.411Only 
fourteen states currently have legislation regulating the use of restraints on pregnant women. 412 
Some of these states only prohibit shackling during delivery, while others extend the ban to 
transportation during pregnancy. 413  

The shackling of pregnant women poses health complications414 and constitutes a human rights 
violation:  

The placement of restraints on incarcerated women while in labor violates an 
assortment of int ernational human rights guaranteed to women. . . . international 
human rights law provides for broad guarantees to the ñhighest attainable 
standard of physical and mental health,ò security of person, dignity, and freedom 
from cruel, inhumane, or degrading treatment, all of which are violated by the 
habitual practice of chaining and shackling pregnant women during labor. 415 

Both the Committee Against Torture and the Human Rights Committee have expressed concern 
that U.S. policy permitting shackling of pregnant  women during labor violates international 
human rights standards.  The Committee Against Torture, in its report on U.S. compliance with 
CAT, criticized  U.S. policies that  support the shackling of incarcerated women during labor. 416  

                                                
405 Comm. Against Torture , Concluding Observations of the Committee Against Torture : Togo, ¶ 27, U.N. Doc. 
CAT/C/TGO/CO/1 (2006); Comm. Against Torture , Concluding Observations of the Committee Against Torture : 
Kenya, ¶ 27, U.N. Doc. CAT/C/KEN/CO/1 (2008).  
406 CRR FEMALE GENITAL MUTILA TION , supra  note 398, at 12. For more information on successful approaches to 
eradicating female genital cutting, see Celia W. Dugger, Senegal Curbs a Bloody Rite for Girls and Women , N.Y. 
TIMES (Oct. 15, 2011), http://www.nytimes.com/2011/10/16/world/afri ca/movement -to-end-genital-cutting -spreads-
in-senegal.html?_r=1&emc=eta1. 
407 CRR UPR REPORT, supra  note 96, at ¶ 8. 
408 Id.  
409 See Vania Leveille, Bureau of Prisons Revises Policy on Shackling of Pregnant Inmates , AMER. CIVIL LIBERTIES 

UNION  (Oct.  20, 2008, 12:54), http://blog.aclu.org/2008/10/20/bureau -of-prisons-revises-policy-on-shackling-of-
pregnant-inmates. 
410 Id . 
411 See Quick Facts About the Bureau of Prisons, FEDERAL BUREAU OF PRISONS, http://www.bop.gov/n ews/quick.jsp  
(last updated Aug. 27, 2011). 
412Alex Berg, Stop Shackling Pregnant Prisoners !, THE DAILY BEAST (Sept. 4, 2011),  
http://www.thedailybeast.com/articles/2011/09/04/stop -shackling-pregnant-prisoners-new-push-to-ban-
controversial -practice.html . 
413 Id .  
414 Brief for National Perinatal Assôn et al. as Amici Curiae Supporting Appellee, Norris v. Nelson, (533 F.3d 958) (8th 
Cir. 2008) (No. 07 -2481) (ñShackling a woman in labor makes the entire birthing process more difficult and painful 
and places a barrier between the woman and her health care provider.ò)   
415 Dana L. Sichel, Giving Birth in Shackles: A Constitutional and Human Rights Violation , 16 AM. U. J. GENDER SOC. 
POLôY & LAW 223, 239 (2007).   
416 Comm. Against Torture, Concluding Observations of th e Committee Against Torture: United States , ¶ 33, U.N. 
Doc. CAT/C/US/CO/2 (2006).  
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The Human Rights Committ ee expressed the same concern, noting that such policies are in 
violation of Article 7ôs prohibition of inhumane and degrading treatment and recommended that 
the U.S. prohibit this practice. 417  The Special Rapporteur on Violence Against Women reported 
that officialsô use of restraints on pregnant women violates international  standards and 
ñconstitute [s]  cruel and unusual practices.ò Additionally, the U.N. Standard Minimum Rules for 
the Treatment of Prisoners prohibit the use of shackles on prisoners except in exceptional 
circumstances.418  

E.  Coercive Sterilization  and the Right to Be Free From Torture and 
Cruel, Inhuman and Degrading Treatment  

Consensus has developed among U.N. bodies regarding coercive sterilization: it is a grave 
human rights violation that can  qualify as torture. The Special Rapporteur on Torture has 
asserted that ñforced abortions or sterilizations carried out by State officials in accordance with 
coercive family planning laws or policies may amount to torture . . . .ò 419  The Human Rights 
Committee has stated that coercive sterilization violates the right to be free from torture and  
cruel, inhuman and degrading treatment.420   The Special Rapporteur on Violence against 
Women has been very critical of coercive sterilization, characterizing  forced sterilization as 
violence against women. 421 The Special Rapporteur  noted that several states failed to require 
full, free and informed consent to the procedure, specifically mentioning the use of financial 
incentives and threats in Peru and forcible detenti on in China.422 

Coercive sterilization has frequently been directed against women from marginalized groups, 
such as women living with  HIV or women with disabilities . Bodies within the United Nations 
have noted this when criticizing forced sterilization in a variety of more specific contexts. For 
example, the Special Rapporteurs on Violence against Women and the Right to Health sent a 
joint communication to the Government of Namibia  regarding the coercive sterilization of HIV 
positive women in state-run facili ties. 423 Namibian medical personnel failed to provide the 
women with complete information regarding the nature of the procedure and its side effects, or 
offer any alternate means of family planning. 424 U.N. bodies have also criticized the usage of 
coercive sterilization against women with disabilities. 425 The Special Rapporteur on Torture has 
emphasized that ñgiven the particular vulnerability of women with disabilities, forced abortions 

                                                
417 Human Rights Comm., Concluding Observations of the Human Rights Committee: United States , ¶ 33, U.N. Doc. 
CCPR/C/US/CO/3 (2006).  
418 Standard Minimum Rules for the Treatment of Prisoners, U.N. Doc. A/CONF/1 Annex 1, E.S.C. res. 663C, U.N. 
ESCOR, 24th Sess., Supp. No. 1, U.N. Doc. E/3048, Rule 33(c).   
419  Special Rapporteur on Torture, Report of the Special Rapporteur on Torture and Other Cruel, Inhuman or 
Degrading Treatment o r Punishment:  Promotion and Protection of all Human Rights, Civil, Political, Economic, 
Social and Cultural rights, Including the Right to Development , ¶ 69, U.N. Doc. A/HRC/7/3 (2008).  
420  See Human Rights Committee, General Comment 28: Equality of Rights between Men and Women (Art. 3) (68th 
Sess., 1992), in Compilation of General Comments and Recommendations by Human Rights Treaty Bodies, at 216, ¶. 
22, U.N. Doc. HRI/GEN/1/Rev.5 (2001) [hereinafter HRC, General Comment 28].  
421 See Special Rapporteur on Violence against Women, Policies and Practices That Impact Womenôs Reproductive 
Rights and Contribute to, Cause or Constitute Violence against Women , supra  note 51, at ¶¶ 51-53.  
422 Id .  
423 Special Rapporteur on the Right to Health, Report of the Special Rapporteur on the Right of Everyone to the 
Enjoyment of the Highest Attainable Standard of  Physical and Mental Health,  supra  note 46, at ¶¶ 191-95; Special 
Rapporteur on Violence against Women, Report of the Special Rapporteur on Violence against Women, Its Causes 
and Consequences: Namibia, ¶¶ 245-48, U.N. Doc. A/HRC/14/22/Add.1 (2010).  
424 Id .  
425 See, eg. Human Rights Comm., Concluding Observations of the Human Rights Committee: Japan , supra  note 
268, ¶ 31; Comm. on the Rights of the Child, Concluding Observations  of the Committee on the Rights of the Child.: 
Australia,  ¶¶ 45-46, U.N. Doc. CRC/C/15/Add.268  (2005).  
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and sterilizations of these women if they are the result of a lawful process by which decisions are 
made by their ólegal guardiansô against their will, may constitute torture or ill-treatment.ò426 

IX.  The Right to Marry and Found a Family  

The right to marry and found a family is widely acknowledged as a human right within 
international  treaties.  The Universal Declaration of Human Rights  recognizes that: 

Men and women of full age, without any limitation due to race, nationality or 
religion, have the right to marry and to found a family. They are entitled to equal 
rights as to marriage, during marriage and at its dissolution. 427 

The ICCPR also recognizes the ñright of men and women of marriageable age to marry and to 
found a family.ò428  Both the UDHR and the ICCPR acknowledge the importance of the marital 
unit, noting that ñ[t]he family is the natural and fundamental group unit of society and is 
entitled to protection by society and the State.ò429  The Committee on Economic, Social and 
Cultural Rights has noted that state parties are required ñto ensure that men and women have 
an equal right to choose if, whom and when to marry.ò430  The Committee on the Elimination of 
Discrimination Against Women has similarly noted that CEDAW requires state parties to 
ñensure equal access, as between men and women, to the right to enter into marriage.ò431 

A.  The R ight to Choose Oneôs Partner and Consent to Marriage 

The right to enter into marriage freely and without coercion is squarely grounded within the 
right to marry. 432  International bodies have identified several factors which may influence 
whether a person is coerced into marriage, including requiring or authorizing a male guardian to 
consent to the marriage for the would-be bride;433 fostering an environment in which a survivor 
of rape is encouraged to marry the perpetrator;434 restrictions on remarriage for wome n but not 
for men;435 restrictions on marriage based on differing religious beliefs between the would-be 
spouses;436 forced marriages or remarriages based on religious beliefs or ethnic origins or 
particular groups of people; 437 and policies which allow or condone a woman to be married in 
exchange for payment.438 All of these factors are taken into account in determining whether a 
state party violates the right to consent to marriage. 

                                                
426 Special Rapporteur on Torture, Promotion and Protection of all Human Rights, supra note 419, at ¶ 38.  
427 UDHR, supra  note 32, art. 16(1). 
428 ICCPR, supra  note 48, art. 23(2).  
429 UDHR, supra  note 32, art. 16(3); ICCPR, supra  note 48, art. 23(1). 
430 ICESCR General Comment no. 16, supra  note 198, at ¶ 27. 
431 CEDAW General Recommendation no. 21, supra  note 244, at ¶ 1(a).  
432 See, e.g., UDHR, supra  note 32, art. 16(2) (ñMarriage shall be entered into only with the free and full consent of 
the intending spouses.ò); ICESCR, supra  note 49, art. 10(1) (same); HRC General Comment no. 28, supra  note 78, at 
Æ 23 (ñMen and women have the right to enter into marriage only with their free and full consent, and States have an 
obligation to protect the enjoyment of this right on an equal basis.ò); ICCPR, supra  note 48, art. 23, Æ 3 (ñNo marriage 
shall be entered into without the free and full  consent of the intending spouses.ò); CEDAW General Recommendation 
no. 21, supra  note 244, at Æ 16(b) (state parties must take steps to ensure the right ñfreely to choose a spouse and to 
enter into marriage only with their free and full consent.ò); Beijing Platform for Action, supra  note 174, at ¶ 274(e). 
433 HRC General Comment no. 28, supra  note 78, at ¶ 23. 
434 Id. Æ 24 (ñAnother factor that may affect women's right to marry only when they have given free and full consent is 
the existence of social attitudes which tend to marginalize women victims of rape and put pressure on them to agree 
to marriage.ò). 
435 Id . 
436 Id. (stating ñthe right to choose oneôs spouse may be restricted by laws or practices that prevent the marriage of a 
woman of a particular religion t o a man who professes no religion or a different religion.ò). 
437 CEDAW General Recommendation no. 21, supra  note 244, at ¶ 16. 
438 Id . 
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The right to choose oneôs partner encompasses the right to be free from child marriage.  ñChild 
marriage has been defined as any marriage carried out below the age of 18 years, before the girl 
is physically, physiologically, and psychologically ready to shoulder the responsibilities of 
marriage and childbearing.ò439  Eighty-two million g irls between the ages of ten and seventeen 
in low-income countries enter into child marriage. 440  Forty -two percent of young women in 
Africa marry before the age of eighteen.441 

Child marriages harm adolescent girls by violating their right to ñmake decisions regarding their 
sexuality and reproductive livesò442 and by trapping them ñin a situation that threatens them 
physicallyðby forced sex, early and frequent pregnancies, and, in many cases, exposure to 
HIV/AIDS.ò443 Child marriage also disrupts young womenôs education and social 
development.444  Finally, child marriage may contribute to a number of other health maladies 
among young women, such as ñmalnutrition, anemia, maternal and infant mortality, and high 
fertility.ò445 

Several international bodies have denounced child marriage.  The Human Rights Committee 
stated that a factor to be considered when determining whether a state adequately protects the 
right to enter into marriage freely is the minimum age for marriage.  The Human Rights 
Committee noted that ñ[t]hat age should be set by the State on the basis of equal criteria for men 
and women. These criteria should ensure women's capacity to make an informed and uncoerced 
decision.ò446  The Committee on Economic, Social and Cultural Rights similarly stated  that, in 
order to ensure the equal right between men and women to choose whether to marry, state 
parties must make certain that ñthe legal age of marriage for men and women [is] the same, and 
boys and girls should be protected equally from practices that promote child marriage, marriage 
by proxy, or coercion.ò447  The Beijing Platform for Action re commended that governments 
ñenact and strictly enforce laws concerning the minimum legal age of consent and the minimum 
age for marriage and raise the minimum age for marriage where necessary.ò448  Examples from 
committee work critical of child marriage abound. 449 

                                                
439 Aliya Haider, Adolescents Under International Law: Autonomy as the Key to Reproductive Health , 14 WM. & 

MARY J. WOMEN & L. 605, 619 (2008) (internal quotations and citations omitted).  
440 Id . at 622. 
441 Id . 
442 Id . at 619. 
443 Id .  See also Yehiel S. Kaplan, A Fatherôs Consent to the Marriage of his Minor Daughter: Feminism and 
Multiculturalism in Jewish Law , 18 S. CAL. REV. L. & SOC. JUST. 393, 395 (2009) (arguing that ñchild marriage is a 
violation of human rights , compromising the development of young girls and often resulting in early pregnancy, with 
little education and poor vocational training reinforcing the gendered nature of  poverty.ò). 
444 Haider, Adolescents Under International Law, supra  note 439, at 621 (ñChild brides either are not enrolled in 
school or are pulled out and never return.  For example, in Guatemala, of the twenty-six percent of Mayan girls aged 
fifteen to nin eteen who are married, only two percent are enrolled in school, compared with forty percent of 
unmarried girls of the same age.  Without education, a girl's chances of leading an autonomous life and becoming 
financially self -sufficient are severely hindered.ò) (internal citations omitted); Kaplan, supra  note 443, at 395 
(ñMarriage at a young age goes hand in hand with curtailed education and economic opportunities, which perpetuate 
the gender inequalities in society.). 
445 Kaplan, supra  note 443, at 395. 
446 HRC General Comment no. 28, supra  note 78, at ¶ 23. 
447 ICESCR General Comment no. 16, supra  note 198, at ¶ 27. 
448 Beijing Platform for Action, supra  note 174, at ¶ 274(e). 
449 See, e.g., Comm. on the Rights of the Child, Concluding Observations of the Committee on the Rights of the Child: 
Bangladesh, U.N. Doc. CRC/C/15/Add.74, ¶ 15 (1997) (child marriage is a harmful practice and form of gender 
discrimination); Human Rights Comm., Concluding Observations of the Human Rights Committee: Syrian Arab 
Republic, U.N. Doc. CCPR/CO/71/SYR, ¶ 23 (2001) (expressing concern that the minimum age can be reduced by a 
judge to 15 years for boys and 13 for girls with the father's consent); Human Rights Comm., Concluding Observations 
of the Human Rights Committee: Venezuela , U.N. Doc. CCPR/CO/71/VEN, ¶ 18 (2001) (expressing concern that the 
minimum marriageable age may be lowered without any limits for girls in case of pregnancy or childbirth); Comm. on 
Economic, Social, and Cultural Rights, Concluding Observations of the Committee  on Economic, Social, and Cultural 
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B.  The Movement for Same -Sex Marriage Rights as Human Rights  

Although the right for same -sex couples to marry has yet to be acknowledged by international 
authorities as a human right, there is support for the recognition of this right from an 
international human rights perspective. 450  Several nations have legalized same-sex marriage; 
perhaps the most notable case was Minister of Home Affairs v. Fourie 451 in which the 
Constituti onal Court of South Africa held that the Constitution of South Africa demands that 
same-sex marriage be legalized.452  South Africa was the fifth country to legalize same-sex 
marriage (the Netherlands, Canada, Belgium, and Spain recognized such a right prior to the 
South Africa decision).453  Subsequent to the South Africa decision, Sweden454 and Norway455 
also legalized same-sex marriage.  Possible theories under which same-sex marriage rights can 
be located within a human rights framework, beyond the right to mar ry and found a family, 
include the right to dignity 456 and the right to privacy. 457 

 

X.  The Right to Privacy  

In the international arena, the right to privacy has not played as large a role in shaping 
reproductive rights doctrine as it has in the U.S.  The right is primarily grounded in the 
Universal Declaration of Human Rights and the International Covenant on Civil and Political 
Rights, which both state that ñ[n] o one shall be subjected to arbitrary interference with his 
privacy, family, home or correspondence, nor to attacks upon his honour and reputation.ò458  
The Human Rights Committee has noted the importance of state parties ñprovid[ing] 
information to enable the Committee to assess the effect of any laws and practices that may 
inter fere with women's right to enjoy privacy and other rights protected by article 17 on the basis 
of equality with men.ò459 

Adolescentsô right to privacy has been given particular attention.  The CRC mirrors the language 
of the UDHR and ICCPR noted above, specifically noting that children have the right to 
privacy.460  Further, t he Cairo Programme of Action stated that:  

                                                                                                                                                       
Rights: Kyrgyzstan , U.N. Doc. CESCR/E/C.12/1/Add.49, ¶ 23 (2000) (noting alarm at the number of girls dropping 
out of school due to ña revival of the tradition of early marriageò); Comm. on Economic, Social, and Cultural Rights, 
Concluding Observations of the Committee on Economic, Social, and Cultural Rights: Syrian Arab Republic , U.N. 
Doc. CESCR/ E/C.12/1/Add.63, ¶ 14 (2001) (expressing concern for the low legal age for marriage of girls). 
450 See, e.g., Vincent J. Samar, Privacy and Same-Sex Marriage: The Case for Treating Same-Sex Marriage as a 
Human Right , 68 MONT. L. REV. 335, 352-60 (2007) (arguing that same-sex marriage rights are human rights). 
451 Minister of Home Affairs v. Fourie , 2006 (1) SA 524 (CC) (S. Afr.). 
452 Id. at 102-3. 
453 Melissa Durand, From Political Questions to Human Rights: The Global Debate on Same -Sex Marriage and its 
Implications for U.S. Law , 5 REGENT J. INTôL L. 269, 270 (2007). 
454 Christine Demsteader, Sweden Says ñI Doò to Same-Sex Marriage , SWEDEN.SE (May 1, 2009), 
http://www.sweden.se/eng/Home/Lifestyle/Reading/Sweden -says-I -do-to-same-sex-marriage. 
455 Norway: Same -Sex Marriage Permitted , N.Y. TIMES (June 18, 2008), 
http://www.nytimes.com/2008/06/18/world/europe/18briefings -SAMESEXMARRI_BRF.html.  
456 See, e.g., Samar, supra  note 450, at 348-60. 
457 See, e.g., id. 
458 UDHR, supra  note 32, art. 12; ICCPR, supra  note 48, art. 17(1). 
459 HRC General Comment no. 28, supra  note 78, at ¶ 20. 
460 CRC, supra  note 53, art. 16(1). 

Laws which prohibit same-sex couples to marry are not the only laws that implicate the 
reproductive rights of the LGBT community.  Many states i n the U.S. have laws that restrict 
LGBT couples from adopting children, fostering children, or accessing assisted 
reproductive technologies.  How would you articulate such laws as a human rights 
violation?  
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[C]ountries must ensure that programmes and attitudes of health -care providers 
do not restrict adolescentsô access to the services and information they need. 
These services must safeguard the right of adolescents to privacy . . . while 
respecting cultural values and religious beliefs as well as the rights, duties and 
responsibilities of parents.ò461 

Similarly, the Beijing Platform for Action noted that governments should: 

Prepare and disseminate accessible information, through public health 
campaigns, the media, reliable counselling and the education system, designed to 
ensure that women and men, particularly young people, can acquire knowledge 
about their health, especially information on sexuality and reproduction, taking 
into account the rights of the child to access to . . . privacy.462 

Conceptualizing the notion of privacy in the abstract is easier than defining it with precision or 
delineating its parameters.  For example, privacy could be conceptualized in three distinct ways: 
informational privacy, the privacy of space and life, and the privacy of liberty, each requiring 
unique analyses as to rights.463  Another possible way to view it is that ñthe right  to privacy is 
usually construed not merely as the freedom to maintain secrecy, but as freedom of intimate 
conduct, association, and expression without fear of arbitrary state interference.ò464   

A.  The Right to Sexual Privacy  

The right to sexual privacy has its application in at least three  settings in the context of 
reproductive rights .  First, laws that take into account a rape survivorôs sexual history in 
adjudicating criminal charges against the assailant violate the right to privacy.   The Human 
Rights Committee noted that a state interferes with the right to privacy guaranteed by the 
ICCPR when ñthe sexual life of a woman is taken into consideration in deciding the extent of her 
legal rights and protections, including protection against rape.ò465  Second, laws that require a 
husbandôs authorization in order to perform obtain a sterilization or obtain contraception 
violate the right to privacy.  Accordingly, the Human Rights Committee has stated:  

Another area where States may fail to respect women's privacy relates to their 
reproductive functions, for example, where there is a requirement for the 
husband's authorization to make a decision in regard to sterilization. 466 

The right to sexual privacy also extends to the right to have consensual sex with someone of the 
same gender.  The Human Rights Committee has stated on numerous occasions that state 
parties are not in compliance with ICCPRôs guarantee of the right to privacy by criminalizing 
consensual same-sex conduct.467 

                                                
461 Cairo Programme of Action, supra  note 246, at ¶ 7.45. 
462 Beijing Platform for Action, supra  note 174, at ¶ 107(e). 
463 James Griffin, The Human Right to Privacy , 44 SAN DIEGO L. REV. 697, 712 (2007). 
464 Aaron Xavier Fellmeth, State Regulation of Sexuality in International Human Rights Law and The ory , 50 WM. & 

MARY L. REV. 797, 802 (2008). 
465 HRC General Comment no. 28, supra  note 78, at ¶ 20. 
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467 See, e.g., Human Rights Comm., Concluding Observations of the Human Rights Committee: Romania , ¶ 16, U.N. 
Doc. CCPR/C/79/Add.111 (1999); Human Rights Comm., Concluding Observations of the Human Rights Committee: 
Botswana , ¶ 22, U.N. Doc. CCPR/C/BWA/CO/1 (2008); Human Rights Comm., Concluding Observations of the 
Human Rights Committee: Rwanda , ¶ 19, U.N. Doc. CCPR/C/RWA/CO/3 (2009); Human Rights Comm., 
Concluding Observations of the Human Rights Committee: Zambia , ¶ 24, U.N. Doc. CCPR/C/ZMB/CO/3 (2007).    
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B.  The Right to Privacy and Laws Relati ng to Abortion  

The Human Rights Committee has stated that states violate the right to privacy when they 
ñimpose a legal duty upon doctors and other health personnel to report cases of women who 
have undergone abortion.ò468   

The Human Rights Committee also considered the right to privacy in K.L. v. Peru, discussed 
supra section VII I.A.  In K.L., the complainant claimed that the denial of her right to obtain a 
therapeutic abortion violated her right to privacy, ñsince although the author was entitled to a 
therapeutic abortion, none was carried out because of social attitudes and prejudices.ò469  The 
Human Rights Committee agreed, stating that ñ[t]he refusal to act in accordance with the 
author's decision to terminate her pregnancy was not justified and amounted t o a violation of 
article 17 of the Covenant.470 

However, the Human Rights Committeeôs decision cannot necessarily be read to interpret that 
the human right to privacy encompasses a right to abortion: 

[T]he committee did not take a stand on the question of whether the right to 
privacy itself encompasses a general right to have an abortion that can be limited 
only by a compelling state interest. Such an interpretation, which exists under 
U.S. constitutional law, for example, was not necessary in the case before the 
committee, although it remains an open question for the future. 471 

C. What about Sexual Rights?  

At present, ñit is difficult to claim the existence of a comprehensive set of sexual rights standards 
that are accepted as universal, politically or substantively.ò472  However, the concept of sexual 
rights within a human rights framework is increasingly evolving, and has been explored by 
several sources in different ways.473  Sexual rights have been defined, by the UN Special 
Rapporteur on the Right to Health Paul Hunt, as ñthe right of all persons to express their sexual 
orientation, with due regard for the well -being and rights of others, without fear of persecution, 

                                                
468 HRC General Comment no. 28, supra  note 78, at ¶ 20. 
469 K.L. v. Peru, supra  note 359, at ¶ 3.2(b). 
470 Id . at ¶ 6.4. 
471 Beate Rudolf, Womenôs Rights Under International Human Rights Treaties: Issues of Rape, Domestic Slavery, 
Abortion, and Domestic Violence , 5 INTôL J. CONST. L. 507, 518-19 (2007). 
472 ALICE M.  M ILLER , SEXUALITY AND HUMAN RIGHTS (I NTERNATIONAL COUNCIL ON HUMAN RIGHTS 2009).   This is due to 
ñthe paucity of international legal authority affirming the existence of ósexual rightsô as a category of rights.ò  Id . 
473 For a discussion on current human rights claims in relation to sexual rights and some of the challenges faced by 
sexual rights advocates in the context of the international human rights frameworkôs structural and ideological 
deficiencies, see generally id.  See also INTERNATIONAL PLANNED PARENTHOOD FEDERATION , SEXUAL RIGHTS: AN IPPF 

DECLARATION (2006), available at http://www.ippf.org/NR/r donlyres/9E4D697C-1C7D-4EF6-AA2A-
6D4D0A13A108/0/SexualRightsIPPFdeclaration.pdf.  The IPPF Declaration puts forth several principles that 
attempt to shape an international dialogue about sexual rights as human rights; it holds that ñSexuality is an integral 
part of the personhood of every human being,ò id. at v;  ñSexuality, and pleasure deriving from it, is a central aspect of 
being human, whether or not a person chooses to reproduce,ò id.; and ñEnsuring sexual rights for all includes a 
commitment to freed om and protection from harm,ò id .  See also THE YOGYAKARTA PRINCIPLES ON THE APPLICATION OF 

INTERNATIONAL HUMAN RIGHTS LAW IN RELATION TO SEXUAL ORIENTATION AND IDENTITY  (2007), available at  
http://www.yogyakartaprinciples.org/principles_en.htm [hereinafte r YOGYAKARTA PRINCIPLES].  The Yogyakarta 
Principles ñare intended as a coherent and comprehensive identification of the obligation of States to respect, protect 
and fulfill the human rights of all persons regardless of their sexual orientation or gender i dentity.ò  Michael 
OôFlaherty & John Fisher, Sexual Orientation, Gender Identity and International Human Rights Law: 
Contextualising the Yogyakarta Principles , 8 HUMAN RTS. L. REV. 207, 207 (2008).  These principles hold, among 
other things, that ñHuman beings of all sexual orientations and gender identities are entitled to the full enjoyment of 
all human rights,ò (principle 1); ñEveryone is entitled to enjoy all human rights without discrimination on the basis of 
sexual orientation or gender identity,ò (principles 2); ñThe right to privacy ordinarily includes the choice to disclose or 
not to disclose information relating to oneôs sexual orientation or gender identity, as well as decisions and choices 
regarding both oneôs own body and consensual sexual and other relations with others,ò (principle 6).   
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denial of liberty or social interference.ò474   

While this Primer will not explore sexual rights i ssues in depth, they are an important 
component to progressive human rights scholarship.  Significantly, the framework allows 
advocates to ñaddress the intersections between sexual orientation, discrimination, and other 
sexuality issues and to identify root causes of different forms of oppression.ò475 

XI.  Rights Related to Freedom from Harmful Traditional 
Practices  

The Committee on the Rights of the Child is the only treaty to explicitly ñcall[] for the 
elimination of harmful traditional practices.ò476  Through general comments, recommendations, 
and committee work, it is more likely to observe this right addressed in the context of other 
rights, such as the right to health477 and the right to information. 478 

The CRC provides that ñ[s]tates Parties shall take all effective and appropriate measures with a 
view to abolishing traditional practices prejudicial to the health of children.ò479  CEDAW less 
explicitly requires state parties to ñmodify the social and cultural patterns of conduct of men and 
women, with a view to achieving the elimination of prejudices and customary and all other 
practices which are based on the idea of the inferiority or the superiority of either of the sexes or 
on stereotyped roles for men and women,ò480 thereby connecting such practices to sexism and 
discrimination.  While Article 12 of CEDAW also does not overtly discuss the elimination of 
practices that harm women and girls, the article, which requires that state parties eliminate 
discrimination against women and girls in the field of health care, 481 later committee work 
connected statesô obligations under this provision of CEDAW to the elimination of female 
genital cutting  (discussed more in-depth infra  section XI .A). 

The Committee on Social, Economic and Cultural Rights addressed this right in a General 
Comment, calling for ñappropriate measures to abolish harmful traditional practices affecting 
the health of children, particularly girls.ò482  Finally, the Beijing Platform for Action has 
addressed harmful practices, stating ñ[a]ny harmful aspect of certain traditional, customary or 
modern practices that violates the rights of women should be prohibited and eliminated.ò483 

A.  Female Genital Cutting  and t he Right to Be Free From Practice s that 
Harm Women and Girls  

The Committee on the Elimination of Discrimina tion Against Women has addressed FGC in the 
context of harmful traditional practices in three general recommendations 484 and has required 
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states to take steps to eradicate its practice.485  The Committee on the Rights of the Child486 and 
the Committee on Economic, Cultural and Social Rights487 similarly require that state parties 
abolish harmful traditional practices that adversely impact the health of childre n and 
adolescents, including FGC.  Both the Committee on the Elimination of Discrimination Against 
Women488 and the Committee on the Rights of the Child489 have called for the elimination  of 
harmful traditional practices, citing female genital cutting  as such a practice.  And, it has been 
noted that the Committee on the Elimination of Racial Discrimination ñcould interpret FGM and 
other harmful practices as ethnically or culturally based; as such, they would fall within the 
mandate of the Committee as elaborated upon in Recommendation 25.ò490 

B.  Other Harmful Practices  

Other harmful practices mentioned by tre aty monit oring bodies that are relevant to reproductive 
rights include dietary restrictions for pregnant women ,491 forced pregnancy,492 and virginity 
testing.493 

XII.  The Right to Benefit  from Scientific Advancements  

Both the Universal Declaration of Human Rights  and the Inte rnational Covenant on Economic, 
Social and Cultural Rights recognize a right to enjoy the benefits of scientific progress.  The 
UDHR upholds the right to ñfreely . . . participate in the cultural life of the community, to enjoy 
the arts and to share in scientific advancement and its benefits.ò494  The ICESCR recognizes right 
to ñenjoy the benefits of scientific progress and its applications.ò495  The Beijing Platform for 
Action also addressed this right, stating that, in order to access the benefits of scientific 
progress, actions to be taken include: 

[p] rovid[ing] financial and institutional support for research on safe, effective, 
affordable and acceptable methods and technologies for the reproductive and 
sexual health of women and men, including more safe, effective, affordable and 
acceptable methods for the regulation of fertility, including natural family 
planning for both sexes, methods to protect against HIV/AIDS and other sexually 
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transmitted diseases and simple and inexpensive methods of diagnosing such 
diseases, among others; this research needs to be guided at all stages by users 
and from the perspective of gender, particularly the perspective of women, and 
should be carried out in strict conformity with internationally accepted legal, 
ethical, medical and scientific standards for biomedical research. 

A.  Access to Medications and Resources and t he Right to Benefit from 
Scientific Advancements  

Rebecca Cook suggests that this right ñcould be invoked . . . where, for religious or political 
reasons, women are denied access to drugs that pharmaceutical science has made effective for 
emergency contraception or for non-surgical abortion.ò496  Cook goes on to argue that the right 
to the benefits of scientific progress can ñsupport the claim that governments should spend 
public funds on research designed to benefit reproductive and sexual health.ò497  This right could 
also be applicable in the context of conscience clauses: that is, whether laws that permit 
healthcare providers to refuse to provide certain services or dispense legally prescribed 
medicines on moral or ethical grounds interfere with the right to benefit from scientific 
progress.498 

 

XIII.  The Domestic Application of International Human Rights 
Law   

Human rights principles ðwith their c entral focus on respect for human dignity and self-
determination ðcomprise a core tenet of the reproductive justice movement in the U.S.  There is 
growing interest among U.S.-based social justice advocates in the use of human rights 
principles, theories, rh etoric, and jurisprudence to effectuate change for individuals and 
communities suffering human rights violations. Several factors, including ñthe expansion and 
development of international human rights strategies and forums and recent changes in the 
domestic advocacy environmentò499 have contributed to an increased globalization of law and 
the heightened internationalization of domestic rights -based organizations.  These 
developments have ñchallenged activists and lawyers to develop new international human rights 
arguments. The result: an increased use of international human rights arguments in domestic 
women's rights litigation and increased campaigning to urge the United States to ratify 
CEDAW.ò500  

International human rights law can be used effectively in the  domestic sphere in many ways, 
from movement building to providing a unique angle of legal analysis in an amicus brief to 
advocating for local and state adoption of international human rights principles.  Because this is 
a dynamic trend, the models for incorporating the human rights framework into domestic 
advocacyðand particularly reproductive justice advocacyðare continually evolving.  
Recognizing the importance of raising human rights -based arguments before U.S. courts, both 
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How would you support a claim that there is a human right to affordable assisted 
reproductive technologies (ART)? To access to ART without discrimination based on sexual 
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to increase judgesô familiarity with human rights law and gradually develop jurisprudence that 
incorporates human rights law, some advocates make human rights-based arguments directly in 
their briefs.  However, domestic human rights strategies also take many other forms both in and 
out of the courtroom.  

As traditional civil rights strategies have been closed off by the courts or failed to produce 
desired progress, lawyers have turned to human rights strategies that provide new or more 
progressive ways to advocate for their claims.501 Human rights advocacy holds states 
accountable when the domestic legal system does not by creating ñan opportunity to work for 
change in different forums and in different ways, thus opening up new avenues for advancing 
rights claims that have been foreclosed by the domestic legal system.ò 502 Even though 
international law may lack many of the coercive mechanism available at the national level,   
international norms can still become internalized domestically and create social, legal, and 
political change. 503 

A.  H istory  

Cynthia Soohoo and Suzanne Stolz argue that as early as the abolitionist and suffragist 
movements, activists advocated for the incorporation of international norms in the domestic 
discourse of rights: 

[Abolitionists and suffragist activists] also us ed human rights claims to justify 
normative demands for rights that were not recognized by the Constitution or the 
law. In advocating to change a legal system that did not protect (or even 
recognize) the rights they sought, they asserted human rights claimsðclaims that 
transcend government and are inherent in all human beings.504 

Later advocates continued to bring a human rights approach to their domestic work. Groups 
such as the NAACP advocated for the centrality of human rights in the post-World War II 
agenda as well as the creation of a human rights body within the U.N. 505 Values such as ending 
racial oppression and remedying social and economic injustice resonated with domestic groups 
combating the same issues at home. 506  During the Cold War, the U.N. became a site for 
ideological fights between the Soviet Union and the United States,  and human rights claims 
were often viewed (and used) as a political tool rather than  as reflecting a commitment to social 
justice. 507 In recent years, attorneys have expressed a renewed interest in incorporating 
international human rights principles into domestic law. 508  This is due to ñthe increased 
globalization of the law and a growing receptiveness on the part of some U.S. judges to consider 
international law and foreign law (at least as persuasive authority),ò509 the growing conservatism 
of the federal courts in the 1990s, and a post-9/11 awareness that ñthe U.S. legal system might 
prove insufficient to protect many of the rights that we take for granted.ò510  In light of this 
paradigmatic shift, a few trends have emerged addressing what incorporation of human rights 
norms at home can or should look like. 
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B.  Using Human Rights Norms as Persuasive Authority in Litigation and 
Adjudication  

The injection of human rights principles int o domestic law can be operationalized via litigants 
themselves or the judges who author opinions.  As to the former, attorneys can use norms 
articulated in CRC, CEDAW and ICESCR, even though the U.S. has not ratified these treaties, as 
persuasive authority in litigation. 511  And, judges can ñcite foreign or international human rights 
decisions to buttress arguments, although not as a binding or persuasive source of legal material 
that compels the result.ò512   

State courts play an important role in this process:  

Because state constitutions are not coextensive with the Federal Constitution and 
many include positive rights that can be found in human rights and foreign law, 
there may be greater opportunities for the comparative use of such sources to 
interpret sta te constitutional provisions. 513   

In doing so, state courts play a vital role in ñhelp[ing] to build a popular understanding of 
human rights law.ò514 State courts can apply international law based on specific provisions 
referring to U .S. treaty obligations in  their constitutions, thereby providing independent 
grounds for their decisions.  515 In cases where state constitutions  do not specifically mention 
federal treaties, state courts may make decisions based on how treaties affect state rather than 
federal constitutional guarantees.  516   

Though courts are not obligated to enforce U.S. treaty obligations, federal judges can 
incorporate human rights principles into their decisions as persuasive authority to help them 
interpret domestic constitutional standards, even  in the case of treaties that the U.S. has not 
ratified. 517 U.S. judges have shown increasing willingness to reference human rights principles in 
their decisions, both at the state and federal level. 518 This is due both to the increasingly 
globalized and international approach of domestic advocates as well as the greater exposure of 
judges to foreign law. 519  

Non-governmental organizations (NGOs) may use amicus briefs to highlight human rights 
violations in litigating constitutional claims. An amicus brief  is a brief filed by a non-party who 
volunteers relevant information to assist the court in deciding the case.  In 2008, over 40 
organizations and individuals jointly submitted an amicus brief in the case of Shawanna Nelson, 
a pregnant woman who was shackled to her hospital bed for hours during labor. 520  The group of 
amici included womenôs rights organizations, medical and public health associations, human 
rights groups, prisonersô rights organizations, and human rights clinics.  In addition to asserting 
the unconstitutionality of shackling pregnant women, the amicus brief relied on international 
human rights law to argue that the practice violates both U.S. human rights obligations and 
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contemporary standards of decency, as evidenced by the broad international consensus about 
the illegitimacy of shackling pregnant women. 521   

Specifically, amici pointed to the prohibition on cruel, inhuman, or degrading treatment under 
both the Convention Against Torture and the International Covenant on Civil and Political 
Rights.522  Furthermore, they cited recent statements by the bodies overseeing both treaties, 
which criticized the United States for allowing the shackling of detained women during 
childbirth. 523  They also called to the courtôs attention to several important persuasive 
authorities, including the U.N. Standard Minimum Rules for the Treatment of Prisoners and the 
European Convention on Human Rights, both of which have been relied on by the U.S. Supreme 
Court.524  In October 2009, the full Eight Circuit Court of Appeals rul ed that shackling pregnant 
women during labor violates the U.S. Constitution. 525 

C. Shadow Reports on U.S. Compliance with Treaty Obligations  

When a country ratifies a U.N. human rights treaty, it becomes obligated to submit regular, 
periodic reports to the monitoring committee detailing its compliance with the treatyôs 
obligations.  A shadow report  is information submitted by non -governmental organizations 
(NGOs) to the treaty monitoring bodies that addresses omissions, deficiencies, or inaccuracies 
in the official government reports. 526 

When the U.S. was scheduled for review of its compliance with the Convention for the 
Elimination of Racial Discrimination (CERD) in February 2008, the U.S. Human Rights 
Network coordinated the production of a comprehensive shadow report to ensure that the 
committee had accurate information about the current human rights situation in the U.S. 527  
Included in the shadow report was a section on racial and ethnic disparities in health care 
treatment and access, including sexual and reproductive health care.528  For example, the 
shadow report highlighted the fact that black women are nearly four times more likely to die in 
childbirth than white women and are 24 times more likely to be infected with HIV/AIDS. 529  It 
also summarized critical disparities in infant health and mortality, 530 the governmentôs coercive 
contraceptive policies that target poor women,531 gaps in Medicaid eligibility for immigrant 
women,532 the effect of the Hyde Amendment on women who receive health care through the 
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Indian H ealth Service or the federal prisons,533 and the underfunding of critical Title X 
reproductive health care programs.534 

Many of the shadow reportôs findings were directly reflected in the Concluding Observations, 
which represent the committeeôs formal, public assessment of the U.S. governmentôs compliance 
with its treaty obligations. 535  In particular, the committee called on the U.S. to improve access 
to maternal health care, family planning, pre - and post-natal care, and emergency obstetric 
services, especially through the reduction of eligibility barriers for Medicaid coverage; facilitate 
access to adequate contraceptive and family planning methods; and provide adequate sex 
education aimed at preventing unintended pregnancies and sexually-transmitted infections .536  
As official statements from the U.N. treaty monitoring bodies, Concluding Observations that 
criticize government action (or inaction) or make specific recommendations for compliance with 
the treaty may provide useful material for advocacy organizations mounting a public campaign 
or for advocates to bring to the attention of domestic courts.  

XIV.  Human Rights Reporting & Media Strategies  

International NGOs have utilized the tool of ñshaming and blamingò in the international context, 
reporting on  human rights violation across the globe and analyzing countriesô compliance with 
their human rights obligations.  537 Often faced with a lack of domestic legal recourse, human 
rights advocates have long relied on the power of unwanted publicity to influence government 
actors to respect human rights.  Research, report-writing, and targeted media strategies are 
critical human rights tools used to shed light on human rights violations, draw public attention, 
generate outrage, and push for change.  Recently, NGOs have adopted the same approach at 
home to support domestic advocacy efforts and produced reports on violations occurring within 
the U.S.538 Additionally, such groups have moved away from focusing purely on torture or 
political oppression to addressing social and economic rights and anti - discrimination work.  539  

Human Rights Watch (HRW), one of many organizations that dedicate time and resources to 
human rights reporting, garnered significant media and public attention with its 2009 report on 
the huge backlog of untested rape kits in Los Angeles County.540  Researchers discovered that at 
least 12,669 untested rape kits were sitting in Los Angeles Police Department storage facilities, 
the largest known rape kit backlog in the U.S.541  The report includes information from dozens of 
interviews with police officers, public officials, criminalists, rape treatment providers, and rape 
victims. 542  It details the scope of sexual violence in Los Angeles County, the problem of untested 
rape kits in crime laboratories and police storage, the consequences of untested rape kits, and 
human rights law relevant to sexual violence.  Specifically, it reviews international lawôs 
acknowledgment of rape as a human rights abuse and U.S. obligations to ensure the protection 
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of its citizens from sexual assault and rape.543  In addition to publishing the report, Human 
Rights Watch developed a video segment and a photo essay illustrating the problem.544 

HRWôs report, and the problem of rape kit backlogs more generally, were subsequently covered 
in dozens of media outlets.  Despite announcing a new policy that it would test all evidence kits, 
the Los Angeles Police Department has since faced severe budget cuts and continues to lag 
behind in processing.545  A subsequent HRW report on Illinoisôs rape kit backlog found that as 
many as 80% of rape kits collected in Illinois since 1995 may never have been examined.546  In 
July 2010, Illinois became the first state to pass a law requiring law enforcement officials to 
track and send all DNA evidence collected from rape victims for testing at a crime lab within 10 
days of collection.547 

XV.   Human Rights as a Movement Building  Tool  

Advocates have developed a multitude of strategies to leverage human rights standards, 
concepts, and rhetoric into their organizing work. In order to sust ain long-term social change, it 
is crucial that strategic litigation have the support of a broader movement, as these movements 
ñboth create pressure to force governments to change and catalyze the changes in dialogue 
necessary for social internalization of new norms.ò548 In some contexts, using human rights 
language may be a useful way to build support among people for whom excessively legal 
language does not resonate but who are attracted to the concept that all people deserve some 
basic level of respect simply on account of being human.  Human rights tools and strategies may 
also provide creative alternatives for accomplishing goals that are more difficult to achieve 
through domestic legal procedures alone. Human rights helps legal activism achieve meaningful 
social change ñ by providing a common language to be used by activists from disparate 
movements, and to link a range of strategies including legal work, organizing, public and 
community education, and scholarship.ò549 

Just Detention International (JDI) is  a U.S.-based organization seeking to end sexual abuse in 
detention, with most of its work focused on U.S. correctional systems.550  JDI refers to itself as a 
human rights organization and characterizes sexual violence in U.S. detention facilities as a 
human rights crisis. 551  In addition to participating in the shadow reporting process for the 
Convention Against Torture (CAT), JDI employs human rights standards ðincluding the 
committeeôs critical statements about U.S. complianceðto build domestic support for U. S. 
ratification of the Optional Protocol to CAT. 552  This Optional Protocol is an additional 
agreement which, if ratified, would significantly improve independent oversight of U.S. 
detention facilities.  
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JDI also works to build support for the direct implemen tation of human rights standards in U.S. 
prisons and jails, having developed a human rights training for corrections officials that has 
been presented to hundreds of prison officials around the country.553  The training includes core 
human rights principles,  such as every personôs right to be free from torture, and makes clear 
the responsibility of corrections officials to protect inmates from sexual abuse.  

XVI.  U.S. Ratification of Additional Human Rights Treaties  

One of the main ways in which U.S. activists have the opportunity to engage in international 
interpretation and critique of U.S. human rights obligations is through the treaty review 
process.554  The U.S. has ratified the ICCPR, CERD and CAT, but has not ratified CEDAW, the 
CRC, or the ICESCR.555  Ratificat ion of these treaties will be instrumental in ñopen[ing] up 
additional forums for the United States to engage in a constructive dialogue on reproductive 
rights and health issues.ò556 Activists can also encourage further engagement by pushing for the 
U.S. to agree for the treaty bodies to consider individual complaints about its compliance, and 
by working with the U.N. Special Rapporteurs and the Inter -American Commission to highlight 
violations 557.  

In particular, many scholars have noted that the U.S. must rat ify CEDAW in order to bring 
human rights related to reproductive rights home.  CEDAW can provide an avenue to advocate 
for reproductive rights as an aspect of sex equality where U.S. domestic constitutional 
jurisprudence has failed to do so.558  For instance, CEDAW can be used to advance sex equality 
arguments that may not be used to advance womenôs rights due to the ñsimilarly situatedò 
analysis required by Geduldig v. Aiello .559   

Elizabeth Schneider notes that there are generally two broad reasons advanced by supporters of 
domestic ratification of CEDAW: doing so will advance womenôs rights first domestically and 
second globally.  Of the first branch, Schneider notes that supporters argue that ñratification 
would force the United States government to more seriously address discrimination against 
women in this country.ò560  For example, supporters argue that ratification of CEDAW would 
better address violence against women domestically.561  Of the second branch, Schneider notes 
that ratifying CEDAW would signal the  U.S.ôs commitment to take womenôs rights more 
seriously on a global scale, noting that ñwithout United States support, the treaty lacks full force 
and effect, and will not be taken seriously around the globe . . . the United States cannot 
legitimately cri ticize practices in other nations without having ratified CEDAW.ò562  Similarly, 
Harold Hongju Koh argues that:  

our continuing failure to ratify CEDAW has reduced our global standing, 
damaged our diplomatic relations, and hindered our ability to lead in the 
international human rights community. Nations that are otherwise our allies, 
with strong rule -of-law traditions, histories, and political cultures, simply cannot 

                                                
553 Human Rights in the USA,  supra  note 551.  
554 Soohoo & Stolz, supra  note 124, at 491. 
555 See, e.g., id . at 494. 
556 Id .  The U.S. has also ratified two Optional Protocols to the CRC. 
557 Soohoo & Stolz, supra  note 124, at 476494 
558 Id . at 483 (citing Geduldig v. Aiello, 417 U.S. 484, 496-97 (1974)). 
559 Id . at 488 (ñThe Committee's General Recommendations suggest that an equality standard that merely treats 
women the same as men in circumstances where they are the same as men and allows for treatment that has an 
unequal effect upon women when they are different, such as the ósimilarly situatedô analysis used in the United States, 
is grossly insufficient to eliminate discrimination against women.ò). 
560 Schneider, supra  note 500, at 715. 
561 See id .  
562 Id . at 717. 
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understand why we have failed to take the obvious step of ratifying this 
convention.563 

Thus, ñ[r]atifying this treaty would send the world the message that we consider eradication of 
these various forms of discrimination to be solemn, universal obligations.ò564  Ratified treaties 
are the supreme law of the land.565  However, U.S. practice has been to ratify treaties in a 
manner that undermines their impact on domestic law.   In particular, the U.S. attaches 
reservations, understandings and declarations to the human rights treaties it has ratified that 
provide that the treaties are not self-executing, preventing enforcement of their provisions in 
U.S. courts without separate implementing legislation.  The U.S. also attaches reservations to 
provisions that provide greater protections than existing U.S. law.  For instance, when the U.S. 
ratified the ICCPR it  reserved (or refused to accept) the ICCPRôs prohibition on the juvenile 
death penalty.566  

Thus, it matters not only whether CEDAW is ratified, but also how it is ratified.  The fewer 
reservations that are attached to its substantive provisions, the greater its potential domestic 
impact.  In addition, implementation of enabling legislation is also a necessary component to 
this aspect of domestic application of international human rights.  Because the U.S. declares that 
treaties are not self-executing, ñthe United States should consider development of permanent 
institutional mechanisms to facilitate treaty compliance and encourage a coordinated approach 
to treaty implementation at the federal, state, and local levels.ò567 

XVII.  State and Local Human Rights Legislation   

Local efforts can support nationwide campaigns by supporting ñnorm internalization.ò568 These 
multiple sites of advocacy and legislation can create broader acceptance of human rights 
standards in local contexts, as opposed to a purely top-down approach.569 Thus, such an 
approach may help to increase acceptance of human rights generally in the U.S. because rather 
than being imposed by outside forces such as the U.N., human rights norms  are adopted 
ñthrough localized process of democratic deliberation.ò570 Local human rights legislation also 
links domestic activists with activists around the globe and international movements for social 
justice,571 and creates a process through  which activists can share successful advocacy strategies 
and create connections that strengthen movements here and abroad. 572 An additional benefit of 
state and local human rights legislation is the opportunity to provide new legal models for 
addressing human rights issues, 573 and to test those models by developing concrete models of 
human rights  norms through legislative implementation and litigation.  574 States are thus a type 
of laboratory creating concrete law from often abstract human rights norms, and thereby 
potentially strengthening compliance with treaties.  575  

                                                
563 Harold Hongju Koh, Why America Should Ratify th e Womenôs Rights Treaty, 34 CASE W. RES. J. INTôL L. 263, 269 
(2002).  
564 Id . at 267. 
565 U.S. Const. art. VI, ¶ 2. 
566 Since the U.S. ratified the ICCPR in 1994, the Supreme Court has found the juvenile death penalty 
unconstitutional, see Roper v. Simmons 543 U.S.551 (2005), but the U.S. has failed to remove its reservation.  
567 Soohoo & Stolz, supra  note 124, at 494.  See also Ramakrishna, supra note 521, at 1386. 
568 Soohoo & Stolz, supra  note 124, at 475. 
569 Id .  at 476. 
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Though ideally the U.S. would ratify CEDAW at the federal level, local efforts to enact CEDAW 
also have significant benefits. By 2004, ñforty-four cities, eighteen counties, and sixteen states 
have passed or considered legislation concerning CEDAW,ò576 serving the dual purpose of 
potenti al legislative change alongside socio-political internalization of womenôs rights as human 
rights.  In 1998, efforts in San Francisco resulted in the passage of an ordinance meant to reflect 
the spirit, but not the precise text, of CEDAW, and was passed unanimously due to yearlong 
efforts which included community education and mobilization. 577   

Efforts elsewhere to pass legislation that mirrors the vision and intent of CEDAW serve several 
purposes.  For one, doing so ñdemonstrates to elected federal officials and the President how 
critical ratification and implementation of CEDAW are to women in the United States.ò578  
Localized CEDAW efforts also function to ñcombine all women's issues under the umbrella of 
human rightsò579 and ñbring[] the weight of international human rights into our 
communities.ò580  In addition to attempts to pass legislation that implements CEDAW at the 
local level, ñmany states, cities, and counties have passed resolutions urging national ratification 
of the treaty,ò581 which serves to further institutionalize womenôs rights as human rights. 
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XVIII.  Appendix  of Contemporary I ssues  

This Appendix lists some of the topics relevant to international reproductive rights  that this 
Primer did not cover in depth.  It is meant to pique your curiosity, buttre ss classroom 
discussions, raise awareness about the breadth of the issues implicated by a reproductive justice 
analysis, and encourage further investigation of these topics.   

¶ Sexual rights, including the rights to gender expression, the right to choose to disclose or 
to not disclose information relating to oneôs sexual orientation or gender identity, and 
the right to a satisfying, safe and pleasurable sex life 

¶ Human trafficking, including labor and sex trafficking  

¶ Slavery and forced labor 

¶ Rights of sex workers 

¶ Rights to same-sex marriage 

¶ The role of the International Criminal Court in adjudicating reproductive rights 
violations  

¶ Sex-selective abortion practices 

¶ Intersections between economic justice and reproductive justice 

¶ The role of international humanita rian law, particularly with respect to survivors of 
sexual abuse 


