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Definitions 
 
Sex work, sex trade, and prostitution are all terms for the same type of activity—the exchange of 
sexual activity for resources—but each term comes with its own connotations and stigmas.  

 Sex Work(er): A person who engages in a ―wide variety of sexual exchanges, such as sex 
for remuneration [including] situations in which sex is bartered for other needs (such as a 
place to stay for the night if the person is homeless or has insecure housing).‖1 This term 
was “conceived as a nonstigmatizing term, without the taint of the words ‗whore‘ and 
‗prostitute.‘ The point of the term was to convey the professionalism of the sex worker rather 
than her lack of worth as seen by much of society.‖2  

 Sex Trade: Many reproductive justice organizations prefer this term3, defined as an 
―umbrella term that describes any way that [people] can exchange [their] sex or sexuality for 
money, gifts, drugs, or survival needs‖ such as housing, food, clothes, or immigration status 
and documentation.4   

 Prostitution/prostitute: ―A person who sells his or her body for sexual intercourse,‖ and 
mostly used within a legal or criminal context.5   

 For the purposes of this fact sheet, the term ―sex trade‖ will be used to refer to the collection 
of activities involving sex for trade; ―sex worker‖ will refer to the individual engaged in these 
activities; and ―prostitution‖ will be used in the context of the existing criminal law system.  

 
In the context of the sex trade, illegal ―means that the purchase and selling of sexual services, 
and any associated activities, are criminalized,‖6 and legalization means a ―system [that] 
permits some, but not necessarily all, types of sex work,‖ and ―those businesses and individuals 
involved in sex work face regulations and licensing procedures that other businesses do not.‖7  
(Nevada is an example of this type of system.)8 And decriminalization is a system where ―the 
same laws that regulate other businesses regulate sex work. Thus, relevant tax, zoning, and 
employment laws as well as occupational health and safety standards would also apply to sex 
workers and sex work establishments.‖ New Zealand, parts of Australia, the Netherlands, and 
Germany operated under this system.9 Decriminalization may also mean non-enforcement of 
arrests and other criminal proceedings. Sex workers themselves have a variety of opinions about 
which system they would prefer to work within.10 
 
Sex trafficking differs from sex trade in several important aspects. Under U.S. criminal law, 
―human trafficking,‖ at its most basic, means ―compelling or coercing a victim to perform labor, 
services, or commercial sex.‖11  Under the Federal Trafficking Victim‘s Protection Act (TVPA), 
―trafficking‖ is defined as ―the use of coercion, deception or force for the purpose of placing 
men, women or children‖ in oppressive conditions for continued exploitation and includes all 
types of labor;12 ―sex trafficking‖ is defined as the crime of ―recruiting, harboring, transporting, 
providing, or obtaining a person for the purpose of a commercial sex act.‖13 ―Coercion‖ is defined 
as ―[t]hreats of serious harm to or physical restraint against any person; any scheme, plan, or 
pattern intended to cause a person to believe that failure to perform an act would result in 
serious harm to or physical restraint against any person; or the abuse or threatened abuse of the 
legal process;‖14 and a ―commercial sex act‖ is defined as ―[a]ny sex act on account of which 
anything of value is given to or received by any person.‖15 
 
Statistics & Findings 
 
Sex Trade 

 Estimating the number of people in the sex trade is exceedingly difficult due to various 
definitions of sex for trade, issues with self-reporting, and the incompleteness of criminal 
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arrest statistics. Some sources claim that national arrest figures range over 100,000 and that 
over one million people have worked as sex workers in the United States.16 

 ―Average prostitution arrests include 70% female sex workers, 20% percent male sex 
workers, and 10% customers.  In the 1990s, some cities initiated ‗client arrest‘ programs, 
which raised the percentage of buyer/customer arrests.‖17 

 Violence is one of the major problems confronting sex workers. Figures vary, with one report 
finding that, of the study‘s participants, 32% had experienced physical assault and 29% had 
experienced sexual assault while engaging in sex work.18 

 In a sample of sex workers from St. James Infirmary, a peer-based occupational health and 
safety clinic for sex workers in San Francisco, ―36.3% of the women experienced sex work-
related violence, and 7.9% police violence.‖19 

 Another study found that ―female sex workers, as compared to male and transgender 
workers, were at higher risk of rape and arrest for prostitution related offences.‖20 

 A common type of police abuse reported by sex workers is the demand for sex in lieu of 
arrest.21 

 
Survival Sex and Homeless Youth 

 Studies show that 15-30% of the homeless youth have experience in sex for trade, although 
findings vary widely due to differing definitions of the activities and levels of engagement.22 

 Once homeless, LGBTQ youth are at a greater risk of sexual exploitation than non-LGBTQ 
homeless youth.23 

 Violence is an everyday reality for girls engaged in the sex trade: ―sexual abuse in the forms 
of gang rapes by johns, being raped and trafficked at a young age, being raped and exploited 
by pimps, and being stalked and raped by johns.‖ Most often, ―violence goes unreported for 
fear of further violence and based on a belief that the police will not believe them and will, in 
fact, blame them for the violence they experience. The beatings they experience are also a 
threat to their children, further cutting off access to help.‖24  

 While most studies focus on individual violence, girls in the sex trade also face harm from 
institutions, such as governmental agencies, nonprofits, social services, and medical 
providers, and they are often ―denied access to systems due to [their] participation in the sex 
trade, being drug users, being lesbian, gay or transgender or being undocumented.‖25 

 A study by the Young Women‘s Empowerment Project (YWEP), an activist organization 
comprised of young women with lived experience with the sex trade and street economy, 
found an ―universality to the experience of girls in the sex trade that mirror the experiences 
of all poor women. As young women of color involved in the sex trade, we are being 
oppressed on multiple levels…the limitation of choices and access, mistreatment and neglect 
by ‗helping systems,‘ police surveillance and abuse of power, partner abuse, sexual abuse and 
exploitation, family violence and economic disenfranchisement.‖26  

 YWEP also found that transgender girls in the sex trade faced unique challenges from the 
mainstream as well as from the gay and lesbian community.27 

 
Sex Trafficking 

 Statistics regarding the trafficking of human beings within and without the United States are 
extremely unreliable due to a variety of issues.28 

 In July 2006, the U.S. Government Accountability Office found that estimates of the number 
of people trafficked into any kind of work, including sex work, to be problematic: ―The 
accuracy of the estimates is in doubt because of methodological weaknesses, gaps in data, 
and numerical discrepancies.‖29 
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State Laws 
 
Prostitution has never been legalized by the U.S. federal government and is illegal in all states 
except Nevada.30 Because of its illegality, many people who engage in the sex trade do not 
receive the same protections as other workers, and the stigmatization of those who engage in sex 
trade creates harsh criminal penalties and creates barriers to seeking services, pushing it further 
underground and creating overall dangerous working conditions for sex workers.31 
 
In the majority of states, engaging in prostitution and solicitation is a misdemeanor, with fines 
ranging from $50 t0 $6,000 and jail sentences from 15 days to one year.  Sex workers 
themselves, as well as pimps and brothel operators, can be charged under these statutes. Some 
states charge repeat offenders more harshly by moving the original misdemeanor to a felony.32    
 
In Nevada, prostitution is legal and regulated by county.33 In the six Nevada counties where 
prostitution is illegal, engaging in prostitution is a misdemeanor carrying a six month prison 
sentence and a $1,000 fine.  
 
In Louisiana, until its amendment in June 201134, people accused of soliciting certain kinds of 
sex could be charged with a felony under the Solicitation of a Crime Against Nature (SCAN) 
law.35  The 206-year old statute prohibited ―unnatural carnal copulation,‖ defined by Louisiana 
courts as ―oral and anal (but not vaginal) sex – sex acts historically associated with 
homosexuality… [I]ndividuals convicted of a Crime Against Nature are forced to register as sex 
offenders for 15 years. Multiple convictions require them to register for life.‖36 A U.S. 
Department of Justice investigation called the law ―a statute whose history reflects anti-LGBT 
sentiment,‖ and concluded that investigators ―found reasonable cause to believe that [New 
Orleans Police Department] practices lead to discriminatory treatment of LGBT individuals.‖37  
Disturbingly, 75% of the people registered as a sex offender as a result of a SCAN conviction are 
women, and 80% of them are African American.38 The Center for Constitutional Rights is 
currently challenging these convictions in Doe v. Jindal.39 

In the District of Columbia, Prostitution Free Zone laws authorize the Chief of Police to 
identify areas where ―the health or safety of residents is endangered by prostitution and enforce 
stricter anti-prostitution laws there for up to 10 days at a time.‖40  Police can ―force groups of 
two or more people to disperse…if they are behaving in a manner raising a reasonable belief that 
the person is engaging or is about to engage in prostitution or prostitution-related offenses.‖41 
Reasonable suspicion may also be raised by a person carrying two or more condoms and acting 
in a way that officers deem to be suspicious.42 Critics have observed that while ―[t]he law 
theoretically prohibits police from identifying prostitution-related behavior on the basis of 
‗stereotypes or profiles‘; [and] instead, police must rely upon ‗clearly articulated‘ signs of sex 
work,‖ that nevertheless, ―trans[gender] women in particular claim to have been profiled by 
police under these laws; [and] neighborhood objections to visible sex work often center on what 
women should and shouldn't be wearing outside the house.‖43 Community-based research about 
people‘s experiences with anti-prostitution policing in D.C. has revealed patterns of the police 
targeting transgender people, Latino/as, and young adults.44   

Federal Legislation and International Treaties 
 
Trafficking Victim’s Protection Act (TVPA) 
 
Prior to the Trafficking Victim Protections Act of 2000 (TVPA)45 and its reauthorizations in 
2003, 2005, and 2008,46 the 13th Amendment to the U.S. Constitution and various federal laws 
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against slavery, codified at 18 U.S.C. §§1581-1584, served as the main protections for victims of 
trafficking.47 
 
The TVPA is the first comprehensive legislation to address human trafficking.48 It seeks to 
―combat human trafficking by protecting victims…and ensuring just and effective punishment of 
traffickers…[and] has been codified…[in the] United States Code‖ under various title sections.49  
The TVPA addresses human trafficking ―by supporting initiatives in …prevention, protection 
and assistance, and prosecution.‖50  These initiatives echo those of the United Nation‘s Protocol 
to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, 
ratified by the U.S. with reservations.51 However, some credit socially conservative 
organizations‘ activism for the political momentum that led to the enactment of the TVPA.52 
 
In 2002, the U.S. government adopted a strong position against legalized prostitution, declaring 
that ―prostitution is inherently harmful and dehumanizing and [] it fuels the growth of modern-
day slavery by providing a façade behind which traffickers for sexual exploitation can operate.‖53  
In furtherance of this anti-legalization policy, the 2003 reauthorization of the TVPA forbade the 
granting of funds to NGOs that would not ―affirmatively state that they do not support ‗the 
legalization or the practice of prostitution.‘‖54   
 
When the TVPA was reauthorized in 2008, the sex trade community worried over the potential 
for law enforcement to use the TVPA to further crack-down on sex workers who are not 
trafficked and who rely on sex trade as a form of income.55  Section 225 of the 2008 
reauthorization of the TVPA makes clear that ―no provision in the original TVPA, its subsequent 
reauthorizations, or in the Chapter 117 Mann Act crimes can be construed as treating 
prostitution as a valid form of employment.‖56 
 
President’s Emergency Plan For AIDS Relief (PEPFAR) 

Although specifically dealing with the prevention of AIDS, malaria, and tuberculosis, the 
President‘s Emergency Plan for AIDS Relief (PEPFAR)57 initiative is extremely contentious in 
the sex trade community and among human rights organizations because of its Anti-Prostitution 
Pledge requirement.58 This pledge requires that ―all [fund] grantees must have (1) a policy 
explicitly opposing prostitution and sex trafficking and (2) certification of compliance with the 
‗Prohibition on the Promotion and Advocacy of the Legalization or Practice of Prostitution or 
Sex Trafficking,‘ which applies to all organization activities, including those with funding from 
private grants.‖59 The result is that recipients of these funds must ―censor even their privately 
funded speech regarding the most effective ways to engage high-risk groups in HIV 
prevention.‖60 

The inclusion of this pledge led Brazil to refuse $40 million in U.S. assistance in 2005.61  
According to Brazil‘s national AIDS commissioner, Dr. Pedro Chequer, the refusal was ―an 
ethical issue…[because Brazil aims] to reach every segment of society, with no discrimination.‖62  
Prostitution is legal in Brazil and the Brazilian HIV prevention plan relies on sex workers—the 
people ―most vulnerable to HIV and…the most active to combat it‖63— to partner with the state 
on HIV prevention, an approach that has been extremely successful in preventing the spread of 
HIV to half of the projected estimate for new HIV cases for the country.64 

Some human rights activists oppose this pledge because sex workers have an ―increased risk of 
HIV infection… [and they believe it is] essential that organizations work with them non-
judgmentally‖65 due to their already marginalized status in society, which often makes them 
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targets for violence.66 Although some NGOs and countries (like Brazil) will not sign the pledge 
and thus lose U.S. funding, other organizations have ―eliminate[ed], scal[ed] back, or censor[ed] 
their prevention efforts with sex workers, undermining best practices in public health‖ in order 
to comply with the pledge.67 Many fear that the pledge has resulted in ―driving sex workers 
underground and away from the NGOs and health workers best poised to provide them with 
HIV prevention, health and alternate-livelihood services.‖68  

Ongoing litigation involving Alliance for Open Society International (AOSI), the Open Society 
Institute, Pathfinder International, the Global Health Council and InterAction against USAID, 
U.S. Department of Health and Human Services and the U.S. Centers for Disease Control and 
Prevention,69 involves a First Amendment challenge to the Anti-Prostitution Pledge.70  The 
Center for Health and Human Services at Johns Hopkins University submitted a declaration to 
the court, stating that ―the merging of the terms ‗prostitution‘ and ‗sex trafficking‘ in the Global 
AIDS Act is not accepted as standard language or practice by the scientific literature on 
HIV/AIDS or by international agencies with HIV prevention programs.‖71 Instead, they argued, 
it was accepted that sex trafficking is a human rights violation condemned by society; Sex work, 
on the other hand, was an area of much debate: ―‗Sex workers‘ can include victims, but also 
includes people who have decided to ‗sell sex of their own volition.‘‖72 Regardless of any nation‘s 
moral feelings about sex work, it is generally accepted that ―sex workers themselves need 
services, protection, peer outreach, and support from health professionals.‖73 The Anti-
Prostitution Pledge thus undercuts NGOs‘ efforts to serve this often marginalized community.  

In 2006, a U.S. federal district court issued a preliminary injunction against the application of 
the policy requirement to AOSI and Pathfinder, holding that the Anti-Prostitution Pledge 
unconstitutionally compelled speech, was viewpoint based, and placed an unconstitutional 
condition on the receipt of federal funds.‖74 In 2011, the Second Circuit upheld the ruling, 
holding that the pledge requirement violates the First Amendment rights of the plaintiff NGOs; 
therefore, the government is prohibited from enforcing the pledge requirement against most 
U.S.-based recipients of the funds.75 However, the ruling will not apply to internationally-based 
NGOs, which would continue to be ineligible for funding if they fail to comply with the Pledge.76 

Recent Development 

On March 9, 2011, in response to the United Nation‘s human rights evaluation, the U.S. 
―agree[d] that ‗no one should face violence or discrimination in access to public services based 
on sexual orientation or their status as a person in prostitution.‘‖77  This statement addressing 
the needs of sex workers, as separate from the needs of victims of trafficking, is a first for the 
U.S.78, but it has yet to be seen how it will influence both international policy and domestic law. 
 
Approaches to Sex Trade and Sex Trafficking  
 
Conflating Sex Trade and Sex Trafficking 
 
The predominantly accepted view of sex trade in the U.S., supported by some feminists and 
human rights activists, conflates sex trade with sex trafficking,79 or at least views them as 
inextricably linked.80  The main tenant of this view holds that all sex trade is inherently 
demeaning, exploitative, coerced, and cannot be a freely made choice.81  In short, this view 
posits that sex trade, in and of itself, is a violation of human rights82 and should be abolished.83 
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Historically, anti-sex trade sentiments84 led to anti-sex trade reforms that ranged from the 
abolitionist approach to attempts to provide sex workers with aid in order to ―rescue‖ them from 
the industry.85 After sex trade was legalized in parts of Europe, ―fears of ‗white slavery,‘ an 
international slave market comprised of young, white women, kidnapped from their homes and 
forced into the brothels of Europe,‖86 fueled the abolitionist approach to sex trade worldwide.87  
This approach, supported by the first wave feminist movement, embraced the argument that all 
sex trade is a form of trafficking or ―slavery,‖ or at the very least, fuels sex trafficking.88  
 
The conflation argument between sex trade and sex trafficking is circular in cause and 
consequence.  It states: ―human trafficking is primarily sex trafficking, and sex trafficking 
springs from prostitution, [and that] …abolition of prostitution will solve the problem of human 
trafficking.‖89  This view ―refuses to distinguish voluntary prostitution and immigration for sex 
work from forced prostitution and trafficking …[and resists] any regulatory framework.‖90 Thus, 
the abolitionist approach, adopted by both U.S. and international law,91 to combat human 
trafficking dictates the needed abolishment of all sex trade, as it regards all sex workers as 
exploited slaves.92   
 
Recognition as Legitimate Wage Labor 
 
Another approach, sometimes called the ―wage labor‖ approach, takes the perspective that 
working in the sex trade and being trafficked for sexual exploitation, although they may have 
overlapping areas of concern, are not the same things.93 This view ―holds that respect for self-
determination requires respect for women‘s choices about sex and survival‖94 and advocates that 
the sex trade should be seen as a legitimate labor/job choice, guaranteed by the ―rights to work 
and to self-determination [in] basic human rights instruments.‖95  The main tenant: a person 
has the right to ―sell sexual access to [his/her] body for a limited period of time, as a parallel to 
wage labor‖96 and thus, the sex trade should be decriminalized.97 
 
This view believes that if the sex trade is regarded as synonymous with exploitation, it would 
―den[y] humanness to and [strip] dignity from the [sex worker].‖98 Instead, the wage labor 
approach uses the ―three conventional distinctions to delineate the sale of labor from the sale of 
the worker‖99 espoused in Liberalism to distinguish between labor and slavery.100 By adhering to 
the tenants of contract, service, and wage earning – a wage labor bargain—the sex trade is seen 
as an issue of self-determination and labor, not exploitation or sex trafficking.101 
 
However, the sex trade cannot be wholly extricated from the personal life experiences and often 
difficult social or economic circumstances that lead some people to engage in this form of 
employment.102 Acknowledging that most people take up this line of work out of necessity for 
economic gain or for survival needs, this theory posits that these situational factors should be 
dealt with separately.103 As such, the wage labor approach removes itself from moral judgments 
and advocates for the decriminalization or regulation of the sex trade to protect sex workers in 
their line of work.104  
 
The European Court of Human Rights has embraced this view, concluding that ―the activity of 
prostitution pursued in a self-employment capacity can be regarded as a service provided for 
remuneration,‖105 provided that the sex worker‘s labor met the following criteria: (1) [it is] 
outside any relationship of subordination concerning the choice of that activity, working 
conditions and conditions of remuneration; (2) [it is] under that person's own responsibility; 
and (3) [it is] in return for remuneration paid to that person directly and in full. 106 
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Toward a Reproductive Justice Approach 
 
Whereas the conflation and wage labor approaches view the complex needs of sex workers 
themselves as secondary to either the need to eliminate from society the moral ills of the sex 
trade or to facilitate economic gains (see above sections for full discussion), the reproductive 
justice (RJ) approach focuses on addressing—first and foremost—the needs of sex workers‘ 
themselves. While firmly denouncing any sex trade that is the result of violence or coercion, the 
RJ approach recognizes that engaging in the sex trade can be a choice and a legitimate—often 
necessary—form of labor, and then addresses the surface and underlying needs of the sex worker 
community. To achieve reproductive justice, it is imperative that sex workers themselves set the 
agenda and lead policy creation on this issue.107 
 
The RJ approach believes that social stigma and discrimination against those engaging in the 
sex trade has lead to the implementation of ―policies [that are] based on the assumption that sex 
work is inherently dehumanizing and can never recognize or improve the reality of sex workers‘ 
lives.‖108 Sex workers are not always victims of circumstance or trafficking. The decision to enter 
into the sex trade can be based on any number of personal, economic, and social reasons.109 For 
sex workers who take up this work based on lack of alternative options or for young people 
engaged in the sex trade for survival, their needs are the same as what ―all people need to build 
better lives for themselves and their families: access to education; language and literacy 
programs; programs that help them build businesses and manage their money; and peer 
support to end their isolation.‖110 Therefore, the focus must remain on empowerment and 
community organizing,111 as well as on providing programs and services to sex workers, working 
to ensure their safety from state, institutional, and interpersonal violence,112 and not 
stigmatizing, marginalizing, or criminalizing them.  To that end, the RJ approach is similar to a 
harm reduction approach,113 but also investigates how ―internalized racism, sexism and 
colonialism play a role‖ in institutions, organizations, and in sex workers‘ lives.114 
 
Viewing all sex workers as victims and providing ―exit-only strategies…leads to increases in 
homophobia, transphobia, and sex worker-phobia that already exist within communities, 
institutions and in the anti-violence movement.‖115 Instead, the RJ approach argues that focus 
must remain on strategies that look beyond the need to ―rescue‖ sex workers and (1) help those 
who turn to the sex trade from lack of other options by providing programs that assist their 
transition to a life more suited to them; (2) address the needs of all people engaged in sex trade; 
and (3) supports their decisions and their ability to effectively communicate what they need to 
society through their leadership in shaping U.S. policy on sex trade.116   
 
Reproductive Justice Organizations and Resources: 
 

 Best Practices Policy Project: http://www.bestpracticespolicy.org/index.html 
 Different Avenues: http://differentavenues.org/ 

 Sex Worker‘s Project: http://www.sexworkersproject.org/ 

 St. James Infirmary: http://stjamesinfirmary.org/ 

 Streetwise and Safe: http://www.streetwiseandsafe.org/ 

 Urban Justice Center: http://www.urbanjustice.org/ujc/projects/sex.html 
 Women With a Vision: http://wwav-no.org/ 

 Young Women‘s Empowerment Project: http://ywepchicago.wordpress.com/ 
 
 

http://www.bestpracticespolicy.org/index.html
http://differentavenues.org/
http://www.sexworkersproject.org/
http://stjamesinfirmary.org/
http://www.streetwiseandsafe.org/
http://www.urbanjustice.org/ujc/projects/sex.html
http://wwav-no.org/
http://ywepchicago.wordpress.com/
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Islands, Micronesia, Nepal, Pakistan, Palau, Papua New Guinea, St. Lucia, Samoa, Singapore, Solomon Islands, 
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98 Id. 
99 Id. at 419. 
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