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Incarcerated Women

As of December 2008, there were more than 200,000 women under the jurisdiction or in

custody of state or federal prisons or in local jails.! In addition, at the end of 2008, at least

836,963 women were on probation or parole.2 From 2000-07, the number of sentenced women

under the jurisdiction of state and federal correctional authorities increased at an average

annual rate nearly twice the rate of men.3 Due in large part to the harsh, mandatory drug

sentencing laws of the “War on Drugs,” the number of women serving sentences of more than a

year grew by 757% between 1977 and 2004—nearly twice the 388% increase in the male prison

population.4
e The majority of women in prisons are single mothers.s
e About 51% of those incarcerated are women of color,® who make up only 13% of the
general population.”
e Most incarcerated women were convicted for non-violent drug, property, or public
order offenses.8
¢ One in three women in state prisons reported committing an offense to support a drug
habit.s
Many women face abuse as a result of being incarcerated.
e In federal women’s prisons, 70% of prison correctional officers are male.’* In state operated
correctional facilities, approximately 74% of correctional officers are male.’* The
employment of men to guard women is inconsistent with international human rights law.2
e Guards often sexually assault, rape, or abuse women under their supervision.!3
e Guards sometimes coerce women into sexual favors in exchange for personal hygiene
products, extra food, or to avoid punishment.4
Incarcerated women often face great difficulties in family life due to their incarceration.
e Most women in prison were primary caretakers of children under the age of 18.1
o Approximately 11% of mothers in prison reported their children were currently being
cared for in a foster home or agency, compared to only 2% of fathers.¢

o The federal Adoption and Safe Families Act (ASFA) provides that if a child has been in
foster care for at least 15 of the last 22 months, the state is required to petition for
termination of parental rights.?”

Shackling Pregnant Women
Many jails and prisons use restraints—such as leg irons, waist chains, and handcuffs—on sick
and pregnant women regardless of whether the woman has a history of violence or escape.'s
Pregnant women are routinely shackled when traveling to medical appointments and court
appearances.!®
e In testimony supporting anti-shackling legislation in California, the American College of
Obstetricians and Gynecologists (ACOG) District IX stated:
Physical restraints have interfered with the ability of physicians to safely practice
medicine by reducing their ability to assess and evaluate the physical condition of
the mother and the fetus, and have similarly made the labor and delivery process
more difficult than it needs to be; thus, overall putting the health and lives of the
women and unborn children at risk.2°
ACOG also supports federal legislation to prohibit the practice of shackling
incarcerated women during labor.2
e In June 2010, the American Medical Association adopted a resolution to prohibit the
shackling of women during labor, referring to the practice as “barbaric” and “medically
hazardous.” 22 The resolution calls for the AMA to support language that no restraints of any
kind should be used on an incarcerated woman who is in labor, delivering her baby, or
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during recuperation unless there is a “compelling” reason to believe she poses serious harm

to herself or others, is a flight risk, and “cannot be reasonably constrained by other means.”23

Since 2000, eleven states—Illinois, California, Vermont, New Mexico, Texas, New York,

Washington, West Virginia, Colorado, Rhode Island, and Pennsylvania—have passed

legislation of varying scope to limit the use of restraints on pregnant women in prison.24

Eight of those laws were enacted in the last two years.25

o Legislative campaigns are underway in other states, including in Georgia.2¢

o In 2008, the Federal Bureau of Prisons and the U.S. Marshals Service changed their
policy to prohibit the shackling or use of restraints on pregnant women while they are in
labor, unless it is reasonable to believe they are an immediate threat to the safety of
themselves or others.27

o In October 2009, the Eighth Circuit Court of Appeals held that “[e]xisting constitutional
protections, . . . have made it sufficiently clear . . . that an inmate in the final stages of
labor cannot be shackled absent clear evidence that she is a security or flight risk.
Indeed, ‘[t]he obvious cruelty inherent in this practice should have provided [the officer]
with some notice that [her] alleged conduct violated [the woman’s] constitutional
protection against cruel and unusual punishment.’”28

o In May 2010, the Washington State Department of Corrections settled a lawsuit brought
by Casandra Brawley, paying the formerly incarcerated woman $125,000 to settle a
claim related to her experience of having been restrained while in labor.29

Lack of Adequate Reproductive Healthcare

Approximately 5% of women incarcerated in jails,3° 4% of women incarcerated in state

prisons, and 3% of women in federal prisons report that they are pregnant at the time of

admission.3!

Doctor visits for pregnant women in prison are often infrequent.32 Of the women in state

prisons who reported being pregnant at admission, 93% reported having an obstetric exam

but only 54% reported receiving some type of additional pregnancy care. 33

Women prisoners are at high risk for STIs, HIV, and unintended pregnancies.34

The ACLU identified publicly available pregnancy or reproductive health care correctional

policies for 34 states and the District of Columbia.35

o Eight explicitly state that medical examinations shall be included as a component of
prenatal care.3°

o Seventeen explicitly provide for screening or special treatment for high-risk
pregnancies.3”

o Four mention HIV testing.38

Abortion

Women incarcerated in all federal and most state prisons and local jails are denied funding

for abortion care. They must provide the money themselves and be taken to an offsite

location for the procedure.39 In addition to the cost of the actual procedure, a woman may

also have to pay for the guards’ time and for transportation expenses.4°

o Women who participate in work programs in federal prisons earn between 12¢ and 40¢
per hour; those working specifically for UNICOR, the federal prison industries
corporation, can earn up to $1.15 per hour.4* Therefore, they cannot earn enough to pay
for an abortion.

A woman in prison may have to struggle just to persuade the guards, administrators, and

medical staff to let her see a doctor and get the abortion care she needs.42

The 1976 Hyde Amendment bans the use of federal funds for abortions.43
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o Women in custody of the Federal Bureau of Prisons are eligible for an abortion paid for
by the Bureau if the pregnancy resulted from rape or endangers their life.44

o The federal Bureau of Immigration and Customs Enforcement (ICE) will not provide or
fund an abortion for a woman in custody, but officials state that it will arrange
transportation to an appointment paid for by the woman herself.45 Given that most
women in ICE detention arrive with few personal resources or ties to the surrounding
area, this rule generally acts as a complete bar to abortion care.

The ACLU review of publicly available correctional policies found 21 states with policies that

mention both health care for pregnant women planning to carry to term and for those who

seek an abortion.4¢ Fourteen states have policies that mention prenatal health care but not

abortion access,%” and one state has an administrative regulation on correctional health care

that addresses abortion access but not other pregnancy-related health care.48

A complicated web of state correctional policies, both written and unwritten, determines

whether an incarcerated woman can access abortion services and if so, who pays. According

to a study of abortion policies and information obtained from Departments of Correction:

o Nine states provide counseling and access to abortion for incarcerated women, at least
during the first trimester.49

o Six states and the District of Columbia have prison policies that fund “therapeutic” or
“medically necessary” abortions.5°

o Nineteen states have prison policies that will only fund abortions to save a woman’s life.5

o One state—Alaska—has a combination of policies that appears to exclude the possibility
of abortion for women in prison.52

The lack of written policy in many states means that women may be subject to different

practices depending on the prison to which they have been sentenced.53 One consequence is

that women who don’t know they have a right to access abortion services while incarcerated

may not seek such care at all.

Federal and state courts have repeatedly upheld incarcerated women’s right to abortion.s4

In the only case has addressed the question of funding, the Third Circuit Court of Appeals

held that if a woman cannot afford an abortion and is unable to raise the money otherwise,

the prison or jail must pay.55

Sexual Orientation and Gender Variance in the Prison System

Social norms and legal regulations restrict a women’s sexuality, and those women who may
not self identify or conform to a heterosexual, hyperfeminine, or passive persona are at risk
to be punished “by state authorities in prisons, by the police, as well as private actors such as
their family and community.”s¢

In a 1998 survey of transgender people, 25% of respondents reported experiencing
discrimination based on their gender identity in interactions with police officers.5”

Some penal institutions will place transgender women in administrative segregation, an act
generally used as a punishment for dangerous and violent people.58 This segregation also
results in a loss of many basic rights, such as interaction with other people, access to jobs or
treatment services, and restrictions to privileges such as using the phone.59

Although health care in prison systems is problematic for the entire population, it poses
particular problems for transgender individuals who require lifelong hormone treatment.
Hormone access is one of the prominent challenges faced by transgender people and the
denial of hormone therapy causes many medical and emotional complications.®®

Miki Ann DiMarco, an intersex prisoner, was put in solitary confinement for 14 months
because she was intersex; uncertain how to treat her after a medical exam revealed her
penis, the prison guards held her in the maximum security section of the prison for her own
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“protection,” where she was isolated from human contact, unable to work, and denied the
ability to exercise except for brief periods when no other prisoners were around.®* In Estate
of DiMarco v. Wyoming Dept. of Corrections, the Tenth Circuit Court of Appeals found that
this was not a violation of her due process rights, leaving other intersex prisoners in the
jurisdiction vulnerable to the same treatment.62

Girls in the Juvenile Justice System

e Girls account for approximately 15% of those in custody of the juvenile justice system.® The
number of girls in custody increased 52% from 1991 to 2003,% due in significant part to
policy changes regarding how family conflicts, schoolyard arguments, and domestic violence
incidents are treated by law enforcement.®s Girls account for a much larger proportion of
status offenders (e.g., running away, truancy, underage drinking) than delinquency
offenders (40% vs. 14%).66

e Up to 92% of incarcerated girls have experienced one or more forms of physical, sexual, and
emotional abuse before entering the system.®” Girls who have experienced physical and
sexual abuse often engage in high-risk sexual behavior, leading to higher rates of pregnancy
and sexually transmitted infections.¢8
e Thirty-two percent of girls in detention have current or past sexually transmitted

diseases.®
e Studies suggest that approximately 14% of girls are pregnant at the time of detention.”°

e Most juvenile facilities lack appropriate prenatal or gynecological services for young
women.”!

e In a recent survey, the Bureau of Justice Statistics estimated that 12% of youth in state
juvenile facilities and large non-state facilities reported experiencing one or more incidents
of sexual victimization by another youth or facility staff in the previous 12 months.”2 The
vast majority of incidents involved facility staff, with 10.3% of youths reporting such
experiences.”3
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