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Contraceptives, commonly known as birth control, are devices or drugs designed to prevent
pregnancy.! Contraceptives include birth control pills, condoms, intrauterine devices,
sterilization, and emergency contraception.2

Constitutional Right to Contraceptives

In 1965, the Supreme Court ruled that the constitutional right to privacy protects a married
couples’ access to contraceptives.3 This right was extended to unmarried individuals in 19724
and to minors in 1977.5

Contraceptive Coverage by Private Health Insurance

“Contraceptive equity” is parity in insurance coverage between FDA-approved contraceptives

and other prescription drugs and devices.®

e The majority of employer-based health insurance plans provide coverage of leading
contraceptive methods, like oral contraception.” Nonetheless, there are significant gaps in
coverage. Some plans do not cover the full range of contraceptives.® In some states,
employers may opt out of providing contraceptive coverage on religious grounds.? Finally,
contraceptive equity laws do not apply to “self-funded” insurance plans, in which employers
uses their own funds to pay employee health care claims.°

e Unequal prescription coverage contributes to women of reproductive age spending 68%
more in out-of-pocket health care costs than men.*

e Twenty-eight states require insurance plans that cover prescription drugs to cover FDA-
approved contraceptives.’> Twenty of these states, however, provide employer exceptions.!3

e With the passage of the Patient Protection and Affordable Care Act,4 signed by
President Obama in March 2010, any private insurance plan written after September 23,
2010, must cover several categories of preventative services, including preventative care
and screenings for women.* As of July 2011, a panel at the Institute of Medicine is
developing guidelines to determine whether preventative care coverage will include
contraception-related services.”” Among the factors cited by reproductive health advocates
in support of contraception coverage are: evidence of significant health benefits associated
with planned and intended pregnancies; precedent set by other federal and state health
programs; cost-effectiveness of pregnancy-prevention services.!8

e In 2011, however, House Republicans introduced the Protect Life Act, which would prevent
the Affordable Care Act from pre-empting any state law having to do with “conscience
rights”.2c If the Protect Life Act passes, states could exempt insurance plans from
contraceptive coverage requirements.2! As of July 2011, there has been no vote on the Act.22

Because of litigation, legislation, and grassroots campaigns, most insurance plans with drug

coverage must also cover contraceptives:

e In Erickson v. Bartell, Plaintiffs relied on Title VII of the Civil Rights Act23 (prohibiting
employment discrimination on the basis of sex) to successfully argue that exclusion of
contraceptive drugs from an employer-based drug plan constituted unlawful sex
discrimination.24

¢ Commissions or attorneys general in MI, MO, and WI have ruled that state employment sex-
discrimination laws require employer-based health insurance plans to cover contraception
services.25

e A student-led campaign persuaded George Washington University to change its
contraceptive coverage policy.2® The students argued that Title IX27 (prohibiting sex
discrimination in education) required full contraceptive coverage at federally-funded
universities.28
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Contraceptive Coverage by Public Health Insurance

Medicaid is the largest source of funding for subsidized family planning services.29 One of
the few federal requirements for state Medicaid programs is that they cover family planning
services, like birth control prescriptions and sterilization procedures..3°

Twenty-eight states have received federal approval to extend Medicaid eligibility for family
planning services to individuals who are otherwise ineligible for Medicaid.3! States that
extended eligibility under an older “waiver” system have seen reductions in unintended
pregnancies; increased access to and use of contraceptives; increased intervals between
births; delayed first births; increased access to pre-natal services; and increased savings.32
The Affordable Care Act has streamlined the federal approval process and will thus likely
increase the number of states with expanded Medicaid programs.33

Every $1 invested in publicly funded family planning services saves $4.02 in pregnancy-
related Medicaid expenditures.34

Title X of the Public Health Services Act helps fund family planning programs and
clinics.35 In 2008, Title X-funded clinics helped prevent about 973,000 unintended
pregnancies.3® If funding had kept pace with medical inflation since 1980, in 2008, Title X
would have received $759 million.3” Instead, Title X received $300 million for the 2008
fiscal year,3® and because of a recent Republican-backed 5.5% cut, it will only receive $299
million for the 2011 fiscal year.39

Coercive Uses of Contraceptives

Judges in the criminal justice system have coerced or even ordered convicted women to use
contraception. In 1988, an Indiana judge told a woman that although he could not require
her to be sterilized, he would impose a lighter sentence if she did so.4° She complied with his
“request” and was sentenced to ten years instead of twenty.4' In 1991, a California judge
conditioned a woman’s probation on her use of Norplant, a long-term method of
contraception.4

Trial-level judges continue to impose procreation-limiting conditions, but because these
conditions are rarely appealed, little data exists as to their prevalence.43 Data collected in
2004, however, has found instances of imposed conditions in twenty-one states.44

Project Prevention, founded in California in 1994, offers to pay money to alcohol- and drug-
addicted women if they get sterilized or use long-term birth control.4s As of October 2010,
Project Prevention has made paid 3,647 women and 59 men in all fifty states and the District
of Columbia.4®

Emergency Contraception (EC)
Emergency contraception (EC) is any method of back-up birth control that is used after sexual
intercourse to prevent pregnancy.4 There are two main types of EC:

An intrauterine device (IUD) is a small t-shaped device that is inserted into the uterus.48
It can be hormonal or non-hormonal.4 It works either by preventing fertilization or by
preventing the fertilized egg from attaching to the uterine wall.5° If the IUD is inserted
within five days of intercourse, the woman has only a .1% chance of becoming pregnant.s
The IUD can also be used as a method of birth control.52
Emergency Contraception Pills (ECPs) are high doses of hormones that are taken
orally up to five days following intercourse.53 ECPs are similar to birth control pills in that
they prevent pregnancy by inhibiting ovulation.5# There are three types of ECPs:

o Some progestin-only medications, like Plan B and Next Choice, are designed

specifically for use as ECPs.55
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o Regular birth control pills can be taken in higher doses.5¢
o A recently-approved ECP, Ella, inhibits the production of progesterone to
prevent ovulation.5”
o A woman taking ECPs in the first seventy-two hours following intercourse has a
1% risk of becoming pregnant if she takes Plan B, Next Choice, or progestin-only
birth control pills;5® a 2% risk if she takes birth control pills with progestin and
estrogen;59 and a 1.9% risk if she takes Ella.t©
Because EC is more effective the earlier it is taken, doctor recommend that women obtain EC
before they need it, so that it can be on hand in case of unprotected intercourse or
contraceptive failure.®
Emergency contraception is a type of birth control. It is not an abortion pill
and will not terminate an existing pregnancy.®2

Availability of EC

In 2006, the Food and Drug Administration (FDA) approved the over-the-counter sale of
Plan B to individuals eighteen years and older.®3 In Tummino v. Torti (2009), a federal
district court ordered the FDA to make Plan B available over-the-counter to individuals
seventeen and older.%4 Ella is only available by prescription.¢s

o In Tummino, the court also remanded the case to the FDA for reconsideration of all
age restrictions,% but as of July 2011, the FDA has not changed its policy.®7

There is no medical reason for prohibiting women under sixteen from obtaining over-the-
counter EC.8 EC is safe and effective for all women, and the availability of EC does not
increase sexual risk-taking or decrease contraceptive use.®

To obtain EC, the purchaser must present government-issued identification to show proof of
age.” This requirement poses a particular barrier for immigrants without identification.”

o Iftheindividual requesting EC does not have proper identification, the pharmacy will
usually require a prescription.”? In nine states, however, “Pharmacy Access”
programs allow pharmacists to prescribe EC regardless of age, if doing so is
medically appropriate.73

EC is available only from licensed drug wholesalers, pharmacies, and family planning clinics
with licensed healthcare providers.# It is not available at convenience stores or non-
pharmacy retail operations.’s All major pharmacy chains carry EC.7¢ Clinics like Planned
Parenthood often use a sliding scale pricing method.””

Because doctors rarely provide EC information, many women may not know of its
availability.78

o Princeton University and the Association of Reproductive Health Professionals have
created the Emergency Contraception Website (www.not-2-late.com) to make
information about emergency contraception more readily available.”

Many Catholic-affiliated hospitals will not dispense emergency contraception, even in cases
of sexual assault.8° Since emergency contraception is most effective in the twenty-four hours
following intercourse,® religious hospitals’ refusal to provide comprehensive treatment puts
rape survivors at risk for unintended pregnancy, which can further traumatize them. For
more information on EC and Catholic hospitals, see LSRJ’s religious hospitals fact sheet.52

Pharmacist Contraceptive Refusals
Increasingly, pharmacists who personally object to the use of birth control pills or EC are
refusing to dispense these medications.83
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e There have been reports of pharmacist refusals in at least twenty-four states.84¢ Pharmacist
refusals especially burden rural and low-income women, who may find it more difficult to
travel to another pharmacy.8s

e Six states (AR, AZ, GA, ID, MS, and SD) have laws or regulations that allow pharmacists to
refuse to provide contraceptives, without protecting patient access through referrals or
prescription transfers.8¢ As of July 2011, however, Arizona’s law has been enjoined and is
not in effect.8”

e As of July 2011, three states (IN, MO, and PA) have considered similar bills.88 Missouri’s bill
even classifies EC, incorrectly, as an abortion pill.89

Laws and policies in certain states, however, protect patient access:

e Eight states (CA, IL, ME, MA, NV, NJ, WA, and WI) explicitly require pharmacists to
provide contraceptives.o°

e Pharmacy boards in seven states (AL, DE, NY, NC, OR, PA, and TX) have issued policy
statements that prohibit pharmacists from obstructing patient access to medication.o* These
policies, however, still allow pharmacist refusals, and they are not legally binding.92

e In May 2010, legislators in both the House of Representatives and the Senate introduced the
Access to Birth Control Act.% It did not come up for debate in either chamber, but will
likely be reintroduced in the 112t Congress.’ The Act requires pharmacists to provide any
contraceptive, including over-the-counter EC, without delay.% If the prescription is not in
stock, pharmacists must locate another pharmacy and refer the patient or transfer the
prescription.?® Pharmacists are prohibited from intimidating, threatening or harassing
individuals seeking medication, and they may not misinform customers about the
medication’s availability or mechanism of action.9”
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